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In the District Court of the United States for the 
District of Oregon. 


Be it Remembered, that on the 26 day of November, 
1912, there was duly filed in the District Court of 
the United States for the District of Oregon, an 
Indictment, in words and figures as follows, to 
wit: 

[ Indictment. | 
In the District Court of the United States for the 
District of Oregon. 


yen StATES OF ANERICA, 
VS. 


MAX G. COHEN, 
Defendant. 


Pei STATES OF AMERICA, 
District of Oregon—ss. 

Oiiesaanad |titors of the United States of America 
for the District of Oregon, duly empaneled, sworn and 
charged to inquire within and for the said district, 
upon their oaths and affirmations do find, allege and 
present: 

Mitten teawit, the 9th day of May, 1912, there 
Came em) to be tried before the Hlonorable Anderson 
M. Cannon, United States Commissioner for the Dis- 
trict of Oregon, a certain issue in due manner joined 
between the United States of America and Jake Gro- 
nich upon a certain charge and complaint then and 
there pending before the said United States Commnis- 
sioner against him, the said Jake Gronich, for a viola- 


tiem of the White Slave Traffic Act, which said cofi- 
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plaint charged that the said Jake Gronieh had thete- 
tofore on or about the 8th day of April, 1912, at Cleve- 
land in the state of Ohio, unlawfully, knowingly and 
feloniously procured and obtained a ticket and ticket 
and form.of transportation amd emidenee of rmigim 
thereto to be used in interstate commerce by a woman 
to-wit, Esther Wood, in going from the said Cleve- 
land in the state of Ohio, to Defiver m the state of 
Colorado, and from said Denver in the state of Colo- 
rado, to Portland in the state and district of Oregon 
and within the jurisdiction of this court, for the pur- 
pose of prostitution and debauchery and for an 1m- 
moral purpose, to-wit, that she the said Esther Wood 
should live with him the said Jake Gronich as his con- 
cubine whereby the said woman, Esther Wood, was 
transported in interstate commerce ffom Cleveland in 
the state of Ohio to Denver in the state of Colorado 
an«d froma Denver im the state of Colotado to Portiamd 


in the state of Oregon. 
Thati befowe the trial of said isSte. the deteiidant 


herein, Max G. Cohen, and on or about the /th day of 
May, 1912, at Portland mm the State and istic Gi 
Oregon, did unlawfully, knowingly, feloniously and 
corruptly procure, advise, obtain atid sithomm -eife 
Esther Wood, to appear as a witress at thie trial and 
hearing of said casisé for the United States, sand Ge 
eive in evidence before the said United States Com- 
nussioner, certain matters material and relevant to 
the issue in substance and to the effect fallowing to- 


wit: 


ze 
Nee 


Usinted States of America 


Difat she the said Esther Wood had never prac- 
Msedaprostittition in Baker, Oregon, and that she tlie 
said Esther Wood had never practised prostitution 
any place in the United States, and that she, the said 
Esthiey Wood hadinever spractised prostitution in 
Portland, Oregon, and that she the said Esther Wood 
had never practised prostitution in Denver, Colorado, 
and that she the said Esther Wood did not remember 
having ever received certain postal cards theretofore 
sent to her by the said defendant, Jake Gronich, and 
that she the said Esther Wood did not remember or 
recollect having written or mailed certain postal cards 
sent to and received by the defendant, Jake Gronich. 

And that afterwards, on to-wit, the 9th day of May, 
1912, the said issue was tried and heard before the 
said United States Commissioner and the said Esther 
Wood appeared as a witness on behalf of the United 
States and was duly sworn by the said United States 
Commissioner, who was then and there an officer 
authorized by the laws of the United States to admin- 
ister oaths, and took her oath as such witness before 
the said United States Commissioner that the evi- 
dence which she, the said Esther Wood would give at 
said trial and hearing, would be the truth, the whole 
truth and nothing but the truth; and it did then and 
there upon said issue, trial and hearing, become and 
was a material inquiry whether she, the said Esther 
Woed had ever practised prostitution in Baker, Ore- 
gon, and whether she, the said Esther Wood, had ever 


practised restitution i Pertlaid, Oregon, and 
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whether she the said Esther Wood, had ever prac- 
tised prostitution in Denver, Colorado, and whether 
she, the said, Esther Wood, Wad ever practised Paoee 
titution any place in the United States, and whether 
she, the said Esther Wood renvembered having re 
ceived a postal card theretofore sent to her by the 
defendant, Jake Gronich, which said postal cards were 
then and there exhibited to tlre said Esther Wood, and 
whether she, the said Esther Wood did remember or 
recall having written or mailed certain postal cards 
theretofore sent to and received by the defendame 
Jake Gronich; and that the said Esther Weed, se be= 
ing sworn and having taken her oath aforesaid, upon 
the 8th day of May, 1912, at Portland atoresand) and 
upon the trial and hearing of said issue of said cause, 
did wilfully, corruptly and knowingly and contrary 
to her said oath, swear and depose before the said 
United States Comnirssioméer, and in said (Winived 
States Commissioners’ Court amongst other matters 
material to the said inquiry, in substance and to the 
effect following, that is to say: 

That she the said Esther Wood, had never prac- 
tised prostitution in Baker, Oregon, and that she the 
said [isther Wood, had never practised prostitution in 
Portland, and that she the said Esther Woed had nev- 
er practised prostitution in Denver, Colorado, amd 
that she, the said Esther Wood had never practised 
prostitution at ang place in the Unrtéed States, and 
that she the said Esther Wood did net remember 


having received cértam postal cards théretotore sent 


United States of America ) 


to her by the said defendant, Jake Gronich, and then 
and there exhibited to said Esther Wood; and that 
she the said Esther Wood did not remember or recol- 
lect having written or mailed certain postal cards 
pherotoreisent torandireceived by the defendant, 
face Geonich, and then and there exhibited to the 
said witness, Esther Wood, 

mie ReAS, in truth and in tact # was wot and is 
not true and at the time of so swearing and deposing, 
the said Esther Wood did not believe it to be true that 
she had never practised prostitution in Baker, Oregon, 
asd that she the said Esther Wood had never prac- 
tised prostitution in Portland, Oregon, and that she 
the said Esther Wood had never practised prostitu- 
nem i ienver, Colorado, and that she the said Esther 
Wood had never practised prostitution at any place 
m the United States, and that she the said Esther 
Wood did not remember having received certain 
postal cards theretofore sent to her by the said de- 
fendant Jake Gronich, and then and there exhibited 
to her, the said witness on the witness stand, and that 
sheithesaid Esther Woodedid not remember or recol- 
lect having written or mailed certain postal cards 
theretofore sent to and received by the defendant. 
Jake Gronich,and then and there exlibited to the said 
witness, and 

WEPREAS, mtruth and im fact the said Esther 
Wood had practised prostitution in Baker, Oregon, 
and the said Esther Wood had practised prostitution 


m Portland. Orecon.and that tle said Issther Wood 
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had practised prostitution at divers points and sun- 
dry places in the United States, manutely, at Denney 
in the state of Colorado, and at Astoria in the state of 
Oregon, and that she the said Esther Wood did re- 
member receiving certain postal cards theretofore 
sent to her bye the satd Jake Gronich, and then aaa 
there exhibited to her, and the said Esther Wood did 
remember and recollect having written and mailed 
certain postal cards theretofore sent to and received 
by the said Jake Gronich, and then and there exhib- 
ited to her the said [esther Wood, all of which said 
matters the said Esther Wood then amd there well 
knew. 

WHEREAS, wm truth amd in dact, the sand®ilax G. 
Cohen at the time he procured, advised, obtained and 
suborned the said Esther Wood, well knew that she, 
the said Esther Wood, had practised prostitution in 
Baker, Oregon, and well knew that she, the said 
esther Wood had practised prostitution 11 Portlamd, 
Oregon, and well knew that she the said Esther Wood 
had practised prostitution at divers and sundry places 
in the United States, to-wit, at Astoria, Oregon, amd 
at Denver, Colorado, and wellknew that she, the sand 
Iésther Wood did remember having received certain 
postal cards theretotore sent to her by the said Jake 
Gronich, and which said postal cards were at the 
time of the trial of said cause, exhibited fo the said 
witness, Esther Wood, and well Kites: that slr, the 
said Esther Wood did remember and recollect having 


written and mailed certain pastal cards theretofore 


United States of America i 


Selim 10 amd received by the said Jake Gronich, which 
said pestalcandsawere then amd there at the trial and 
Nearme of Said Cause, exhibited to the said witness; 
and so the grand jurors aforesaid, upon their oaths 
and affirmations aforesaid, do charge, allege and pre- 
sent, that Niax G. Cohen, on or about the 7th day of 
May, 1912, did unlawfully, knowingly, corruptly, 
wickedly and maliciously suborn, obtain, procure and 
advise the said Esther Wood to commit wilful and 
corrupt perjury in and by her oath aforesaid before 
the said United States Commissioner so sworn and 
taken before the said Honorable Anderson M. Can- 
Done Iiicedsstares Commssiomer aforesaid, as to a 
matter and matters material to said issue, which said 
matter and matters the said Esther Wood did not be- 
levetto be true as aforesaid, contrary to the form of 
(ie sumitive in stich case made and provided sand 
eomimsttlie peace and dienity of the United States of 
Pr imeriea., 


Dated at Portland, Oregon, this 23rd day of No- 
vember, 1912. 


Oe “hatie Ball. 
CO Ime Bs 
Poreman U. SeGrad jury. 
Open F. MAGUIRE, 
messin U.S Attorney. 


pamdevsed)|: Licdietinent. MiledeNov. 26, 1912. 


A. M. CANNON, 
Clerie U.S. Districe Court. 
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And afterwards, to wit, on the 23 day of January, 
1913, there was duly filed in said Court, a De- 
murrer to Indictment, in words and figures as 


follows, to wit: 
[Demurrer to Indictment. | 


“In the District Court of the United States for the 
District of Oregon. 


UNITED STATES OF AMPSEICZ. 
VS. 


MAX G. COHEN, 
Defendant. 


Comes now the defendant and demurs to the in- 

dictment herein upon the grounds: 
i. 

That iitore than aire cite “1s atremipredh “to "ee 
charged in said indictment, and said indictment con- 
sisting of ane count. 

Pe 

That the said indictment fails ta state facts suf- 
ficient to constitute a crime. 

fe. 

That the facts stated in the indictment do not con- 
stitute a crime. 

RALPH E. NOCGr © 
Atitortiey tortie Detendant 

I, Ralph I. Moody, attorney tor the defendant here- 
in, hereby certify that | have read the foregoing de- 
murrer to the indictment herein, and that in my opin- 


ion the same is well founded in law. 


United States of America 9 


Dated at Portland, Oregon, this 30th day of Octo- 


ber, 1912. 
RALPH @ MOODY. 


[Endorsed]: Demurrer. Filed Jan. 23, 1913. 
Revi C ANON, 
GemeUns, Mistriet Court. 
And afterwards, to wit, on Monday, the 8th day of 
February, 1913, the same being the 82 Judicial 
day of the Regular November Term of said 
Court; Present: the Honorable R. S. Bean, Unit- 
ed States District Judge presiding, the following 


proceedings were had in said cause, to-wit: 


“In the District Court of the United States for the 
District of Oregon. 
Noe 5e29) Hebriary Ss, 1913. 
Mi@iemmene 5eca2 15 EC. 
Person hE STATES, 
v. 
MPO G. COHEN, 

This cause heretofore submitted upon demurrer to 
the indictnrent herein, came on regularly at this time 
mei minMoeim Gecision of the Court whereupon 
aiter due consideration, it is Ordered that said de- 
murrer be and the same hereby 1s overruled. 


And afterwards, to wit, on Monday, the 17 day of 
mech, 193, the same being the 13 Judicial day 
of the Regular March Term of said Court; Pres- 
ent: the Honorable R. S. BEAN, United States 
District Judge presiding, the following proceed- 
ings were had in said cause, to-wit: 
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[Plea to Indictment. | 


In the District Court of the United States for the 
District of Oregon. 
No. 5829 
lhidictnitemt asec 176 Pee. 
THE UNIDED stTAiis OF Aerie 
V. 

Nuwaek G. CORE 

Comes now the United States by Mr. George) 

Mowery, the defendant appearing in his own proper 

person; whereupon for plea to said indictment charg- 

ing the said defendant with violation of Section 126 

of the Federal Penal Code the said detendant says me 

is not guilty. 

And afterwards, to wit, on Wednesday, the 4th day of 
Jume, 1913>the same heime thes! [aiducial day ice 
the Regular March Term of said Court: Present: 
the Honorable R. S. BEAN, United States Dis- 
trict Judge presiding, the following proceedings 


were had in said cause, to-wit: 
[| Minutes of Trial—Verdict of Jury. ] 


In the District Court of the United States for the 
District of Oregon. 
No. 5892 
Indictment: Sec. lZ6r. C. 
TH UNI Ee Sieve Ss 
2 
MAX G. GOPFLEW. 


This cause caine on regularly for farther trial al 
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bis Mme, Pulshant to contiimance, jury, attorneys 
fOr meaeetive parties and defendant present as here- 
tofore; whereupon Thomas Mannix, S. Abrams, D. 
Solis olien, Wem. Cake, A. G. Rushlight, 5S. Sichel, 
i ee Otimedmnec, I VW. Schineere, EE. D. Connell, 
Pert eroniemn, &. Lansine, |. F. Kerchma, and F. 
Collier were sworn and examined as witnesses on be- 
Halivor the defendant and thereupon evidence closed 
and thereupon defendant moves the Court for an or- 
der directing a verdict of not guilty and thereupon 
said motion having been duly argued and submitted, 
after due consideration, it is Ordered that said mo- 
110% be and the same hereby is overruled, and there- 
upon after argument of counsel for respective parties 
gid instructions of the Court the jury retire to con- 
sider of their verdict; and thereupon the jury having 
ao veeurcrurminto Colirt their verdict as follows, “We, 
the jury duly empaneled, sworn and charged to try 
the above entitled cause, do find the defendant Guilty 
m weanner and form as charged in the indictment. 
Dated at Portland, Oregon this 4th day of June, 1913. 
Flueh Cosgrove, Foreman” which said verdict is re- 
Serddaby the Court and ordered filed and thereupon 
it is ordered that said defendant be admitted to bail 


in the sum of $5000.00 and thereupon on motion of 

defendant it is Ordered that the defendant have and 

hereby is granted thirty days from date hereof within 

which to serve and file motion for new trial. 

And afterwards, to wit, on the 4 day of June, 1913, 
there was duly filed tn said Court, a Verdict. in 
words and figures as follows, to wit: 
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[n the District Court of the United States for the 


District of Oregon. 
Ne, 5229 
UNITED STATES OP Yaxnim@nR ice. 


Vise 


MAX G. COHEN, 
Defendant. 


We the jury duly empaneled, sworn and charged 
to try the above entitled cause, do find the defendant 
guilty in manner and form as charged in the indict- 


Tiea?rt. 


Dated at Portland, Oregon, this 4th day of June, 
LOTS. 
HUCIECO Seo aa. 


Foreman. 


[| Bndorsed|: Merdict. Filedylame 4, 1913. 
A. M. CANNON, 
Clerk 
Ba f. Ht. DIRE, 
Deputy. 


And afterwards, to wit, on Monday, the 4th day of 
August, 1913, the same being the 25 Judicial day 
of the Regular July Term of said Court; Present: 
the Honorable KR. S. BEAN, Uniived Sraties [2ie- 
trict Judge presiding, the following proceedings 


were had in said cause, to-wit: 
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[ Judgment. ] 


In the District Court of the United States for the 
District of Oregon. 


No. 5829 
indictment: Séc. !Z26 P. C. 
tia WNITED STATES, 


We 
MAX G. COHEN. 

Gcmesmow the United States by Mr. C. L. Reames, 
United States Attorney, the defendant, Max G. Co- 
hen, appearing in his own proper person and by his 
aroime Mit RoE Moody, wieretpon, this bere the 
time set for the passing of sentence, upon motion of 
the United States for Judgment, it is Considered, Or- 
dered and Adjudged that the said defendant, Max G. 
Cohenehe imprisoned in the United States Peniten- 
tiary at McNeil’s Island, Washington, for the term of 
two years and that he pay a fine of $100.00 and that 
he remain imprisoned in said penitentiary until said 
fine is paid or until he is otherwise discharged by law, 
and thereupon it is Ordered that issuance of commit- 
ment herein be and hereby is stayed for thirty days 
from the date hereof and that defendant be admitted 
to bail in the sum of $10,000, and it is further ordered 
imendcionmeante have anc hereby is eranted 30 days 
from the date hereof within which to serve and sub- 


mit a proposed bill of exceptions herein. 


And afterwards, to wit, on the 16 day of September, 
POS, wmere was dulwetiled in said Court, a Bill of 
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Exceptions in words and figures as follows, to 
Wit: 
[Bill of Exceptions. | 
In the District Court of the United States for the 


District of Oregon. 
UNITED STATES OF AIMEE RICA: 
VS. 
NAX G. COHEN, 
Defendant. 


Be it Remembered, That on the 2nd day-ot |iime, 
1913, the above entitled cause came on to be heard 
before the Hon. Robert S. Bean, District Judoevor Mie 
above-entitled court, the said Max G. Cohen being 
then and there charged with the crime of subornation 
of perjury; and the said trial continuing from day to 
day up to juve 4th, 1913, at which tite tlre said catise 
was submitted to the jury: and the said jury thete- 
after remcdered a verdict findme tle defemdamt @uihiy. 

Olarence [.. Reames, United States District Aiitor 
ney for the District of Oregon, and George Mowry, 
Assistant United States Attorney; appeared on be- 
half of the gewernment, and Raiph E. Moody ap- 
peared on behalf of the defendant. 

The facts alleged in the indictment as the basis of 
the charge were that the said defendant, Max G. Co- 
hen, on or about May 7th, 1912, suborned one Esther 
Wood to comnut wilful and corrupt perjury, con- 
trary to her oath, before United States Conunissioner 


Anderson NI. Cannon, a8 to taatters elamuned and 
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charged in said indictment to be material in said issue, 
which said evidence so testified to by the said Esther 
Wood was false and untrue, and known to be false 
and untrue by the said Esther Wood at the time she 
so testified, and known to be false and untrue by the 
said NMlax G: Cohen at the said time he suborned the 
said witness Esther Wood to commit said perjury; 
the said matters to which the said Esther Wood so 
testified before the said Commissioner were that she, 
the said Esther Wood, had never practised prostitu- 
Hon im Baker City, Oregon, or in Portland, Oregon, 
or in Denver, Colorado, or in any other place in the 
United States, and that the said Esther Wood did not 
remember having received certain postal cards which 
it was charged had passed between the said Esther 
Wood and the said Jake Gronich; and the indictment 
further charged that said false testimony on the part 
of the said Esther Wood was given by her in a cer- 
tain proceeding and a certain issue joined between 
the United States of America and Jake Gronich upon 
a charge pending before said United States Commis- 
sioner against the said Jake Gronich for an alleged 
violation of the White Slave Traffic Act; the said Jake 
Gronich being charged before said Commissioner with 
having transported the said Esther Wood from Cleve- 
land, Ohio, to Denver, Colorado, and theftice to Port- 
land, Oregon, and with having purchased for her the 
railway tickets upon which she so travelled, and that 
he, the said Jake Gronich, so transported her for the 


purpose of prostitution and debauchery, and for an 
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immoral purpose, to wit:—that she, the said Esther 
Wood, should live with him, the said Jake Gronich, as 


his concubine. 


The following exceptions were duly taken and al- 

lowed at the trial of the above-entitled cause :— 
i. 

An exception was duly takeh and allowed tothe re 
fusal of the court to direct the jury to return a verdict 
of not guilty in the above entitled cause, upon the fol- 
lowing grounds :— 

[. 

That no evidence has been introdiiced a thé tam 
of said cause upon which a verdict of guilty can be 
based. 

iT. 

The evidence which has been mtrodticed tm GhiG 
cause 1s net sufficrent to be the Dasis of a wetdier GE 
eulty. 

ITI. 

That the evidente fails to show that any crime has 
been committed by this defendant. 

wy. 

That the evidence is not sufficient to show that the 
defendant has committed the-crime set forth mr the im- 
dictment in this cause. 

To illustrate this exception, the following evidence 
was given at the trial aforesaid. 

ESTHER WOOD, a witness called by the govern- 


ment, testified in substance, so far as material to this 


United States of America li 


exception, as follows :— 

I live at the Levens Hotel in Portland. My occu- 
pation is that of a sporting girl, and has been for the 
last three years, including the 9th day of May, 1912, 
om Perclaivd. * Ll practised prostitution in Baker in 
Jume and July, 1911; I went away for two months; 
taemecame back and remained for six weeks; and I| 
lived in a crib at 1783 Auburn Avertie, practising 
prostitution all of that time and for two months after 
June, 1911, and I was in Baker City two months, and 
Patved in a cribeat 1783 Auburn Avenue practising 
prostitution all that time and for two months after 
itive, 1911. I[ practised prostitution in Portland for 
frcimst tine in 19l ler the month ot December, at 
me IWeuse of Sadis Parker, and at the Uncle Sam 
Hotel at 5th and Couch streets for about two weeks. 
| practised prostitution in May, 1912, at 82% Third 
Simeet, wiichas inthe North end of Portland. That 
was about the 3rd or 4th of May, for only one day. 
In Denver I practised prostitution for two weeks in 
the spring of 1911, and for about two weeks in the fall 
of 1911, and for about two weeks in April, 1912. At 
the latter time May Swindle, Joe Albin, and my hus- 
band, Mr. Kramer,—known as Jake Gronich,—were 
with me. 

On May 6th I lived with my husband, Jake Gro- 
nichimam tlie Levens ilotel, hayvie@ come to Portland 
about a week before with my husband, Jake Gronich, 
and this May Swindle, and Joe Albin; and I had lived 


with him for three years prior to the Oth of May. Tic 
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was arrested on the 6th of May. At the time I was 
out with a girl named Rose Heller, and when I came 
back to the Levens hotel, the proprietor there, Mrs. 
Levens, told me that my husband had been arrested 
that night and that the detectiwes were awaiting Tor 
me. She called up Rose-bhelicrpand | spentthesieim 
at Rese Heller's roonrat the Oxford Flotel, room 3; 
arriving there between 12 and 1 in the early moritimg 
of May /th, and I stayed there that nightand the neat 
day, being arrested on the night of the 8th. 

I saw Mr. Cohen on May 7th at the Oxtord Fete 
in Miss Heller's room, about a quarter after 5. When 
he came in, [ was in the room with Sadie Parker, Rose 
Heller, and Violet Woeds. 1 wasn t Gime sure amino 
sent for him. When he came in I was lying on the 
bed feeling bad and crying, and as he entered he said, 
“Well, well. what is this all about?” and Sadie Parker 
told him that 1 was the girl with the two Jewish fel- 
lows #lo lad been arrested at the dsevens Hoek 
whereupon Mr. Cohen mentioned Gronich and Albin, 
and said he had seen them that morning and that they 
had been turned ower to the covernnrent, aid Were 
represented by Dawley, a negro lawyer with whom 
Colven said he dechned to be cannected. Then Gciten 
asked me if 1 was married to Jake Gronich, and 1 
hesitated about answering, but Sadie Parker told me 
that Mr. Cohen was my lawyer, and that I should tell 
him the truth, and [ then told him that I was mar- 
ried, and had been in Portland a little over a week. I 


told him that [| had sported in Portland one day, and 
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he said, “Oh, well, they won't find that out.” Sadie 
Pamieer thenetold Ma. Cohen, calling him by his first 
hoate, tat 1 had worked for her a littl over two 
weeks the preceding winter, and Mr. Cohen told Sadie 
that she wouldn't have to tell that. Then he said. 
ea@ivey Have to prowe that she isa sporting girl.” 

Mr. Cohen then asked me whether [ had any tele- 
@wams or letters in my trunk, and [ told him that | 
didmt have any; that all | had consisted of postal 
eards at different places where I had worked, and he 
told me, “Well, if they should show you those, just 
oe sou dont remember. Mr. Cohen asked me ii [ 
came direct from Cleveland here, and I told him that 
May and I had stopped in Denver and had a sporting 
inewise together, and Sadie Parker said that me they 
seared May, she would tell the truth and get me up 
ior pemury, amd t asked the meaning of perjury, and 
Sacie Parker saidstostellea lic. “And Mir. Cohen said, 
“Sire can denythat she ever sported’’, and then he said 
that when they took me down I should see May, be- 
cause 1t May told that she and I had sported together, 
[ could say that I did sport, but that I was not brought 
here for immoral purposes, and when I sported I did 
it of my own free will; and 1f May didn't tell I could 
deny that T sported. 

mee Taviver ien asked Mr. Colven if he didn't 
think it best for me to leave town so they could not 
eet me, and Mr. Cohen said No, that I might as well 
eo down and give myself up; that they were bound to 


eet me. Then Mr. Cohen said, “Now, | will give you 
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my card, and in case-they do. take you, call n7i@ upmio 
matter what tine it 1s: you call meuprwhren they come 
down to take you”, and lve wrote dovaw his phiome 
number and gave me his card. 

I told him I had senve postal cards in my trumk 
from different places where ] had sported,and hemsardh 
“When they show you, then just say that you dont 
remember”. He went away just before 6; leaving his 
card, and saying that he had his machine and wkas 
going home to supper. 1 was arrested late that same 
night about half past 10 at the same room in the Ox- 
ford Hotel, and was taken to the city jail. Mr. Cohen 
told me at that time that he had a good stand in with 
the Government people, and he mentioned the name 
of assistant district attorney Evans. I toldMyr. Cohen 
at that time that I had practised prostitution m Bak- 
er, Oregon, and also in Denver, Colorado, and thai 
May and | had had a house together. 

J didn't call Mir, Cohen thatenight, but 1 saw him 
the next morning at the city jail, and he wanted to 
know if May was there, and | told him she wasn't, and 
he said that they would take me up that morning and 
that 1 shouldn't talk until he got there, and should 
be sure and stick to my story. He asked me wireth¢r 
I was married, and I told him the name under which 
[ was married, and where | was married, and he wrote 
it down; and he asked mieowas L sure that [ had been 
married in thé court house. J told him that I was, and 
was married by the squire: He then said thn ie; 


would have to prove that | was a sporting wonvan, 
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anid sec, “Vell, they have to prove that you are a 
sporting woman’, and that I could deny it, and could 
deny I had ever been a sporting woman.” Mr. Cohen 
then told me to deny that I ever was a sporting wo- 
man. He then said that if ] saw May down there, and 
she should say that I worked with her in Denver, that 
Poronldsay fale Gronich didnt bring me here for 
immoral purposes, and what I did, I did of my own 
free will. 

I was taken down here to the post office that morn- 
ing and put ina room and sworn. I[ told them I re- 
fused to answer and wanted to see my attorney, Mr. 
Gomer | didnt testify that day, and they took me 
baeke First Mr. Cohen cate in and spoke there tor a 
while, and then I went into the hall, and he asked me 
cr talk aid 1 told him No, and he said Good. Then 
hiemaeked it he couldsee Mr. Pray a moment, and Mr. 
Pray told him to come around to his office, and Mr. 
Cohen told Mr. Pray there that I was married to Jake 
Gronich. Mr. Pray is one of the government men. 1 
didn't testify at all that morning, and they took me 
back to the city jail. I saw Mr. Cohen the next morn- 
iimomit the cit pail. Eve was in very much of a hurry 
and told me to stick to my same story, and asked me 
had I seen May. I told him No. They brought me 
back to the post office building in the morning of that 
same day, after ] had seen Mr. Cohen, taking me toa 
different room; but | wasn t sworn that morning, and 
they took me back to the city jail. I saw Mr. Cohen 


at the city jail that noon, and he told me to stick to my 
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same story, and that they would have the preliminary 
hearing at some time that afternoon, and he told@mve 
not to talk until he got there. 

They brought me back to the post office building 
that same afternoon, ane) put me on the stand air 
Cohen being present, and J testified that afternoon of 
May 9th jast as Mr. Colien adwased me to tell. Tinex 
asked me had I ever practised prostitution in Baker, 
and [ told them No, knowing at the time that I had, 
as a matter of fact, practised prostitution m Balser, 
and so testifying because Max Cohen advised saeti@ 
They asked me whether I practised prostitution in 
Denver. I said No, knowing as a matter of fact that 
I had, and so testifying because Mr. Cohen advised 
me to. They asked me had I ever practised prosti- 
tution at any place m the United States. I told them 
No, knowing that it was untrue, and that I was swear- 
ing falsely; and they asked me had I ever practised 
prostitution in Portland, and I told them No, know- 
ing that I had, and so testifying because Mr. Cohen 
advised me that way, and said it was the only way to 
save Jake Gronich, because they found the tickets on 
him. 

At that examination they exhibited the postal cards 
to me, which | recognized, and the one now shown me 
is one of them. It was sent me by Jake Gronich, from 
Canton, Ohio, and rectived by ane. im Denger, Gall 
(Postal card matkéd Governments Ean 4): 1 aise 
recognize this card, which was shown to me at that 


examination and which was received by Tit in Port- 
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land, Oregon, from Jake Gronich. They asked me at 
the examination had I ever seen this card, and I said 
once No, and then IJ said that I didn’t remember, and 
IT knew I had seen the card before and was swearing 
falsely. I so testified because my lawyer advised me 
1: 

Another card was shown to me, which is in my 
own handwriting, and they asked me whether it was 
my handwriting, and I told them No, and then I told 
them that I didn't remember; and when they asked 
me had I ever seen the card before, I told them that I 
didn't remember. I knew at the time that [I had seen 
it before, and did remember it, but I so testified be- 
cause my attorney advised me to. The Max G. Cohen 
Ihave spoken of as my attorney is the defendant here. 

When I was called before the Commissioner I gave 
the name of Esther Wood, and when they asked me 
if that was my right name, I said No, my right name 
was Grace Reimers, which is my right name, though 
heounder thenaime of Esther Wood and did at that 
come, | haye been indicted for perjury, and the case 
is still pending. 

On cross-examination, the witness testified as fol- 
lows :— 

The imet tinwe that I ever met Mr. Colven was: at 
the Oxford Hotel, May 7th. I didn’t know him at-all 
hetore thet time. Fle was there from 5.15 to just be- 
fore 6. It was before 6 when he left because the girls 
said they had an engagement to supper at 6. Mr. 


Caleneac. tere ove: half amt hour, but not 
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for am hour. I ditin’t sen@ tor ham or ae 
quest that he be sent for and samme aot Siire 
who sent for him because I remained in the room. I 
heard Rose Heller, the girl I stayed with that night 
at the Oxford, talk abouts an attofney, base 1 did 
know she had sent for one. She was there when Mr. 
Cohen was, and [ink but Isahenot sure, "that ne 
sent for him. I talked to hitm because, just bheroreme 
came in, I heard one of the girls say they would call 
him on the ‘phone, and when he came in [ didn't know 
he was for me, but they said they would call a law- 
yer at the telephone, and I was lying on the bed rather 
sick,~and he came in, andl Sadie Parker taleed! to ime 
first, telling him I was the girl with the two Jewish 
fellows taken out of the bevens Hotel. I said neth- 
ing at the time, and Mr. Cohen said he had seen them, 
referring to the two men who had been arrested that 
morning, and that they were turned over to the gov- 
ernment, and Sadre Parker Said she kivew that. Mr. 
Cohen then turned around and said, “Why this May 
is married tot s Joe Albin”. TI thad not known that 
before. He then asked was | married to Jake Gro- 
nich, and those were his first words to me. I hesi- 
tated to answer, but I told him I was married after 
sadie Parker told me that the was my lawyer, and 
that | should tell him the truth. 

Thad not been arrested at that tinve. I was arrested 
that same might about 10:30 (May 7th). | fretanved 
Mr. Cohen that afterneon as my lawyer. 1 pad him 


nothing for his services. Sadie Parker told him we 
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were down and out; we didnt have any money, but 
she would go around among the Jewish people and 
pick up a collection, and she would pay him. I didn't 
know whether he was paid anything or not. He 
fered me once at the city jail if | had any money, and 
I told him No, but I told him I[ did get out that I 
weuld pay him. le said “That is all right; I am not 
morrying about that; that is all right”. I told him I 
was married to Jake Gronich. I told him at that time 
Pied been practising prostitution im Portland, in 
Baker City, Denver, Col., and Cleveland, Ohio. How 
I happened to tell him this was that when Sadie said 
that 1f they scared May, she would tell everything, 
and [ told him “Yes, I worked with May in a house 
together in Denver, and I have worked with her back 
east.’ But he said, ‘Well, when you see her, then if 
she should tell that, then you tell that he didn’t bring 
you here for immoral purposes, and that you did it of 
your own tree will. li she doesn’t tell it, deny you 
sported. That is the only way to save him because 
they tound the receipts, the railroad tikets, right in 
his pockets.” 

I was taken that same night about 10.30. I knew 
they ewvould take me as a ‘witness for hint. I wasn't 
charged with any crime. |] was arrested by a plain 
clothes man. I didn't know whether he was a gov- 
ernment official or a city official except that they 
took me down to the city jail. I remained in the jail 
all night, and remained there until May 9th, and then 


they took nre down to the county jail. J was there 7 
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months in the county jail; | was held as a witness two 
tnenths, and after that they indicted ime for *perjiey. 
fam under indictment for perjury now, for perjury 
coniunitted at this hearing before the Commissioner. 
They let me out of the coumty jail the day beteme 
Thanksgiving, 1912. The bail was $50. of my own 
money. My bail was fiwed at $1000., 1 guess, lee 7 
didn’t have anybody to go my bail, and I think some 
of the time there wes no Dail set ter mre. MheardG 
was $1,000 when I was indicted for perjury. My bail 
was reduced to $50. just the day before Thanksgiving. 
It happened to be reduced to $50. because I had been 
in there 7 months, and I told them I would not go 
away, I would stay mght there and not ge 
away, and they said they would take my trunk, but 
they didn't take it, and that was all the money I did 
have. I didn't have this $50. when first arrested. My 
husband sent me $30 from the penitentiary, and I had 
$15. witness fees. The witness fees were from the 
cowemment. | think | cot $13 witness dees, then 
put up $20 of my own money. The government gave 
me the $15. about two weeks before | got out on Daal: 
I knew nothing of the bail being fixed at $50. until 
they called meup, and 1t was Mr. Evans called me up, 
and said **Come on down, I will speak to you. Now ti 
we leave you out on a small bail, will you run away?” 
And 1 told him T wouldn't, that I would come down 
and report ¢very day. Mr. Ewaits was U.S. District 
Attorney at that time. To get the $13. from the gov- 


ernment I went in with Mlr. AleSwain for witness fees. 
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Mr. MeSwain is one of the officials here. They gave 
me a paper for witness fees, about $13 when I went 
out for my batl, and I believe I got some from the gov- 
ernment. I don't remember how much they gave me, 
—$13. 
they put to the bail. 


and Wo had $35 trom my husband, and $15 


Phe next time | had a conversation with Mr. Cohen 
after this talk in the Oxford, was the next morning at 
miereity jail That was aiter | was arrested. I had 
not testified at that time. The conversation was held 
@erme citygjail. 1 didn’t have the postal cards intro- 
duced in evidence when I talked with Mr. 
@Gonemoat the Oxford tietel on the evening [ 
Piked = nth hime The postal cards were in 
ome evens Hotel in my trunk. I teld tim 
that I did have postal cards. He asked me if I 
Maicwaty telecraims or letters, and | told him No, the 
oniy thine I had was postal cards. He said, “Well, 
if they show you them, Just say you don’t remember”. 
Mr. Cohen never saw the postal cards; the first time 
I saw them, after seeing them in my trunk, was when 
I got on the stand and they showed them to me. The 
conversation i had with Mr. Cohen wasn’t in the cell, 
but owt in the hali. There was nobody present but 
myself and Mr. Cohen; I was there with him alone. 
In that conversation he asked me if I had seen May, 
and d told -hintmNo, | didnt see anything of her, and 
so lie ead, “Wellit she don't come up and tell that 
you worked with her in Denver you stick to your same 


story and deny that you ever sported.” T had not tes- 
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tifred at all at that time, Tle commetsaiion lastedsinm 
a short time, about 15 minutes. I then cane mp ere 
to the court and testified before Commissioner Can- 
non. Mr. Cohen was present when they had the pre- 
liminary hearing ;—not that dav but the next. Mr. 
Cohen told me at the jail, when I told him May wasn't 
there, that they must have her in the county jail, and 
that if 1 saw her, and she told. that we had a house in 
Denver together, that I should say | was not brought 
here for immoral purposes; but if May did not tell, 
then I should deny that [lad ever sported) Wiiat 
was on the morning I was taken down before the 
Commissioner, and Mr. Cohen wasn't there, and Mr. 
Cohen told me that if they took me down I should no 
speak unless he was present. They brought me up 
here; Mr. Cohen wasnt lrere, and I woulcdn’t talk. 
Mr. Cohem got wp here that mornme; Sue I had ne 
talk with him before [ contmued my testimony. I 
talked to him at the city jail and at the court louse; 
just.as I got off the stand, he went into the hall amd 
asked me did I talk, amd I told him No, and he sand 
Good, and then he asked could he go to Mr. Pray’s 
office, and he told Mr. Pray im my presence that J 
was married to [ake G@ironich, afd it is a iact that g 
was married to Jake Gronich. 

The first person that | told that Mf. Colteh fad 
told me to deny that | was a prostitute was a lawyer 
l had named Miller, and then | told McGuire, the 
Deputy District Attorney the next day after my hus- 


band was taken to the penitentiary, and when T found 
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iimtaliad been indicted for perjury. | didn't tell Mc- 
Guire that until after I had been indicted, and the way 
I happened to tell him was that I went down there and 
asked him if I could plead guilty, and told him [I had 
ved, but had been forced to do it, and he asked me by 
miiem, and | told him 1 took Max Cohen’s advice; 
Mir. Cohen forced me to lie. 

SP Srlow did ir. Cohen foree you to lie? 

foe ech hevtoldanemp in the room, he-told me to 
deny that I ever sported, and I didn't see May—of 
course when I would have seen her I would have seen 
tieshedidtell that shethad sported with me, and then 
Petcouldsinave told | sported, but | didn't see her; I 
dudivi setno chance to see her, and they put me on 
Ciesstamd amd asked nve 1f | sported, and | said ‘no’. 

eel, and how was it that youshappened to 
tell Wir. Maguire that Mr. Cohen told you to do this? 

Pe Vinh y, because itis the truth. 

©. I know, but what occasioned you to tell Mr. 
Miacuire that? 

A. Well, he told me that 1f I told him,—he told 
ime that they were going to sentence me to Lansing— 
to NKansas—he told me | was to be sentenced to Lan- 
Siew Na@msas, to the penitentiary, amd I said “Yes, can 
| plead guilty right away , and he said, “You have to 
went tomthe Grand lure, and b told hin 1] said, “Yes, 
| wall plead omlty, but’, | said, “I was forced to do 
so , and lve asked me then and | told him that I took 
Akax Cothen’s advice. 


They never brought me on to plead guilty, saying 
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I would have to wait for the grand jury, and I[ have 
never pleaded guilty. [ told them and admitted that 
I was guilty of lying, but that | was foreed to do so. 
{ don't remember tor sure when I was indicted by the 
erand jury, but [ think it was right after my husband 
was sentenced to the penitentiary, or it was before. 

QO. Why has not your case been brought om tor 
tial? 

A. Why, I was to wait for the grand jury, I think? 

‘©. Well, 1 know, but thé grand jury amdicted yea 
some several months ago. Now, why hasnt your 
case been brought on for trial? 

A. It 1s on trial now, isn't it? It ts on tral Tiew. 
This is the trial now. 

©. You imagiwe this is your tial here? 

A. Idon't know. 

L don't remember the district attorney saying a= 
thing to nae abomt the tral of tim cases, they 4mib- 
poenaed me two weeks ago. [| hada talk with them 
when I got out on bonds, and they told me [ wasn't 
to go away from Portland, and that | was under 
bends, and they told me I was wnder bonds for Max 
Cohen's triak I @itess he was up for perjury Gorm 
They didn't tell me when my case was to be brought 
on for trial. 1 dont know whether J hawe had ane 
undetstanding with the govefnment about my case. 
lam held asa witness now. [agreed to plead guilty 
before [ was indicted. | had no understanding with 
them in regard to pleading guilty after | was indicted. 


Mr. Pray and Mr. Maguire came and talked to me 
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about my swearing falsely; they all told me that I 
WaAswaimer | i@ot off the stand, and they had conver- 
sations with me in the court house several times. I 
first told them about Mr. Cohen giving me _ advice 
when they sentenced my husband, which was two 
months after I had testified. The way I happened to 
tell them that was that I saw in the paper that I was 
up for lying, for perjury, and I went down and asked 
if I could plead guilty, and told them I had hed and 
was forced to do so by my lawyer, Max Cohen. The 
eovernment has not promised me anything in regard 
to my ease, and I have no understanding with them. 
I don't know whether I will be prosecuted for perjury. 
I hed, but I was forced to do so. I have been indicted 
for perjury and have offered to plead guilty before I 
was indicted, but [ have not pleaded guilty and I am 
out on $50 bail. I was indicted for perjury, and they 
told me they would dismiss it on my own recogniz- 
caiee, but that | wasnt to go away. lam quite sure 
(hee wise@d the word dismiss. The man who came 
down and said ] would be let out on my own recog- 
misance was Mr. Duke from the marshal’s office. 
Wiliven |) talked wath Nir. Evans, and told hitn in an- 
swer to his question, that | wouldn't run away, he said 
he would try to put my bond as low as he could, and 
ateed inet | could grt $50. L£ told him Yes, that 
wae lhe tad. kdontqiteremember what Mr. Evans 
said about dismissing. I didn’t have any talk with 
Mr. Maguire or Mr. Mowry when I went out. | jusi 


spoke to Mir. Nlowry about my case Saturday, and 
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never saw him before then. [| didn't talk with any- 
body else nor with Mr. Maguite. The only tine Tl 
have talked with Mr. Maguire since [ have Heamiam 
jail was when I went down to plead guilty, and told 
him about Mr. Cohen telling me to deny that ]liad 
ever sported. | don’t remember talking to anybody 
after Mr. Maguire. 1 talked to My. Pray onee airer 
wards, but not the same day. 4 have talkedte Miz 
Pray a great many times. He was at the jail quite a 
iew times, but not exactly to see me, and | speke do 
him then. Mr. Pray didn't advise me to testify agaimst 
Mr. Cohen, and nobody else said anything to me about 
it. “Il said that when I was going to plead guilty that 
I was going to say that | wasn't the cause of it because 
I was forced to do so. I didn't know whether I ex- 
pect to be sent*to the» penitentiary, but | know d @m 
not afraad. I have ho profmse tron? the cowerniniem® 
[ don't know whether | will be sent to the peniten- 
tiary: 

Ma. Colien was not acting as Mr. Gronich’s attor 
ney, but when he came to the hotel he seemed to know 
quite a bit about it because he told me that May was 
married to Albin, and | hadn't known that. I did just 
as Nr. Cohen advised me. Gronich was my husband, 
and of course | know | was sporting and all, and he 
had the tickets right on him. tf didn’t think there 
would be any chance to save him, and he told me that 
would be the only way 1 could save him. ! wasn't 
indicted tor any otfense at that tame. 4 cid asoiir. 


Cohen advised me to do. TP thought if that would save 


Cy 
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my husband, I would do so. I didn't know anything 
about the law, and had never been to school in my Ife, 
amd he told"ne that was the only way to save him, and 
I took his advice. 

On re-direct examination, Esther Wood testified as 
follows :— 

I didn't know whether my trunk at the Levens Ho- 
tel had been seized by the officers when I was talking 
tow Wir. Cohen at the Oxford. J was married in Cleve- 
land Ohio, inthe court house, by the squire, on De- 
cember 10, 1910. I have been his wife ever since that 
Mmomwndce, and lave never been divorced. 

Om re-cross-examination, the witiess, Esther 
Wood, testified as follows :— 

Il was convicted once in the police court of prosti- 
tution and pleaded guilty. They had me up for vag- 
rancy. I have been sporting ever since they turned 
me owt of jail. I pleaded guilty. That was since they 
lemae loosetirom jail uphere. They arrest all pros- 
titutes as vagrants. I am now living in a house of ill 
ime a) tist | reported to the government pretty 
often, and IT think they know [ am down in a house of 


prostitution. 


fae eet LR wisiess called ofsehalf of the 
governiment, testified in substance, so far as material 
to this exception, as follows :— 

Tam acquainted with a girl named Esther Wood. [ 
heme ineen sitttine iere in the court room, and saw 


itieonm tlie stack | first nvet her at Baker City in 
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about that. She told Mr. Cohen herself she was mar- 
ried; Mr. Cohen didn't ask her. Mr. Cohen didn’t ask 
her whether she had been sporting. I didn't hear any- 
thing about Denver, but just those two towns, Baker 
and Astoria, that is all. After she told han that, Mfr. 
Cohen said, “Yousdon't Havé to"say thatetiey agen 
fmd that out”. hte told ier not to say taat she iid 
been sportmg. 1 €an ¢ rementber his @xact hneigeS 
The only words that I remember are that sie sagt 
she was sporting in Baker and Astoria, and here one 
day for Sadie Parker. Those few words | renvember, 
and Cohenesaid, “Y¥oudon't have toway youtsponted = 
he said, “they won't find you out.” At that tive se 
ther had not been arrested, and nobody knew that she 
would have to testify any place. Esther knew that she 
was going to be arrested because she heard that Gro- 
nich was,—that the government had got in, so she 
knew there was no chance for her to run away. I do 
not remember hearing Esther Wood in that conver- 
sation say anything about anything else. 

©. And when Mr. Cohen told her that she should 
testify that she wasn't a prostitute, he said this open- 
lverdid fe, tm thé <=presence tot alleot soir 

A. 8s, gi: 

(). “Vhat is, We adsised her to commit perjiliry, 
openly in the presence of everybody right around ? 

a 

| haven't donesanything forea ehole year, mearly; 
] have been sick. J had beén Lying av the Oxford, 


but IT have now moved to the evens, and [| have not 
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been sporting for over a year. I have money of my 
own. I mever gave amy written statement of this 
case. When I talked to Mr. Mowry Saturday they 
brought out a written statement of what I had said 
when I was brought up here last September, and they 
fread it to me. | wasn't there when Esther Wood 
talked; J.came half an hour later? I never asked Es- 
ther Wood what was going to become of her case. 

VTOMPT WOODS; a witness called on behalf of 
the government, testified in substance, so far as ma- 
terial to this exception, as follows :— 

I live at the Levens Hotel, and my occupation is 
a sporting girl. [am acquainted with the defendant, 
Max G. Cohen. I have seen him once, that was the 
day after Gronich’s arrest, either May 6 or 7, 1912. 
[sews ti dvose Heller's room before lhe came in, Rose 
Heller, Esther Wood and Sadie Parker were also 
there. It was some time after 5 o clock before he ar- 
rived. I think he stayed about half an hour. I don't 
know whether Sadie Parker or Rose Heller called for 
him. Esther Wood was on the bed crying, and Mr. 
Cohen said “What does this mean, and what is this 
amo: 6 ave Parlyer says, ‘She is the girl of the 
two fellows that were taken last night.” Mr. Cohen 
said “Yes, I just came, | was up there and saw them 
turned over to the marshal”, and he said, *“They have 
amweotered lawyer’. Sadie Parker asked if lve could 
do anything. He asked Esther if she was married, 
and I*sther hesitated, and she didn’t want to say any- 


inne) dae Sadie Parker said, ‘Esther, you can tell 
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Max because he is your lawyer, and he can see what 
he can do for you’, and Esther didn’t want to tell 
him anything at first, and finally we told her, all of 
us, “Go ahead, tell Max Cohen; maybe he can de 
something for you". Esther started to tell about her 
case, and she said, “We came up here with this May 
and this Joe’,amd he said, * Yes, 1 kimosyy I lnawe hieamdl 
May was married to him’, and Esther spoke up and 
said, “Is thatso?r” She was kind of surprised@andwiie 
said, “Yes, | think she Said slre was married’ , amg Go 
Sadie Parker handed Esther $3.00, and slie sagt 
would give her $5., and we would see 1f we could not 
get her away from here. Mr. Cohen said that would 
not do; “It is no use for her to go away , as we asked 
him if timat would not be best. tle ward, “Men a 
wouldn't advise her to go away; 1f she goes away she 
might just as well give herself up to the government, 
eo up and give herself up.” He said, “She has aie 
chamce to get away, aad Esther had told Tim “tite 
different places where she had been, and she told him 
where she had sported one day here. She said about 
these different places, “What will they do 1f they tind 
out?’ and Mr. Cohen said, “Well, havé you spomttd 
since you have beew back? She said, “Yes: 1 Wage 
sported one day on 3rd street since | have been back”. 
Sadie Parker then saul, “she worked tor te last yan 
about Christmas day, something like that”, and he 
said, “They won't find that out; you can say you were 
rooming there’, and Sadie Parker said, “she has been 


at Astoria’, and Esther Wood spoke up and told Mr. 
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Cohen that when she was on her way out here she 
hada house with May in Denver, and she said she was 
here last year in Baker City, and sported in Astoria 
amd Portland since she came batk, and he said, “They 
will have to prove you have been sporting; I don't 
think they can find out.” And Esther Wood said, 
Wet will | do if they do find out?” Hersaid, “Well, 
ieuwey do itmdvout, May has tokl you have (been 
sporting), just find out she has told. They might 
scare you and tell you, but find out for yourself. Then 
you can say you did it of your own accord, but your 
husband didn't know anything about it, and if she tells 
you have been sporting, say that Jake didn’t know 
anything about it’, that she had done it of her own 
free will, and if May didn’t tell, Mr. Cohen told her 
to deny that she had ever been sporting. 

Mir. Cohen asked her if she had any letters or tele- 
grams in her trunk, and she said she didn’t know 
whether she had any letters or telegrams or not, but 
thought she had some postals that Jake sent her, and 
that they were in Jake's handwriting, and Mr. Cohen 
said, “Well, if they show you those postals, you can 
say you dont remember anything about them; you 
don't remember them.” 

On crosssexamination Violet Woods, so far as tma- 
terial to this exception, testified as follows :— 

Dkereswere > ofars mr thre room meluding Mr. Co- 
hen, aml all the conversation was held openly in the 
presence of everybody. Mr. Cohen asked Esther first 


how lone she hae heen back, and she said just a few 
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days, and he asked her had she been sporting since 
she came back, and Esther didn’t want to say any- 
thing. After that Esther started to tell him that she 
came out here with May and Joe Albin. I told Mr. 
Cohen I was down in Astoria, and Esther was sport- 
ing there, and Mr. Cohen said, “Well, they can't find 
that out; they will have to prove it®. Amd” onlne 
asked what she should do if May told that they had 
had a house in Denver, and Mr. Cohen said that she 
should find out first that May had told, and if May 
had told, that she could say that she did it without 
her husband's knawing it and of her own free will: 
and that if May didn't tell, she could deny she had 
been sporting. He told her twice she could deny it 
At that time Esther Wood had not been arrested ama 
nobody had seen her. 

I talked to Lawyer Millerand Mr. Maguire and Mf. 
Evans after Esther was arrested for perjury. Siveeiac 
in jail, but was supposed to get out the next day after 
Gronich was sentemced. Esther didnt ‘tell ames sine 
was going to plead guilty; I didn’t know anythin: 
about that when I went up to the jail to see her. She 
told me she was held as a witness against Max Cohen. 
That was on the second day after Jake Gronich’s sen- 
tence. 


lama prestitute and lvé at the Levens Hotel. 


To further illustrate this exception, a copy of Gov- 
ernment’s [exhibit 3 1s annexed to this bill of excep- 


tions, Made a part heréot, and marked Exhibit A. 
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Also Exhibit I introduced by the government, 1s 
referred to to illustrate this exception, and 1s as fol- 


lows :— 


PAGED STATES OF AMERICA, 

District of Oregon.—ss. 

Pomipilaint tor vioiation of White Slave Traffic Act. 
eee OUNTTED STATES 

VS. 
fice GRONICH. 

Betore me, the undersigned, a United States Com- 
missioner for the District of Oregon, personally ap- 
peared this day Charles P. Pray, who, on oath, de- 
poses and says that the said Jake Gronich, on or 
avemt the Sth day of April, 1912, at Cleveland in the 
state and district of Ohio, did unlawfully, knowingly 
and feloniously procure and obtain a ticket and tick- 
ets, and form of transportation and evidence of right 
thereto to be used in interstate commerce by a wo- 
man, to-wit: Esther Wood in going from the said 
Cleveland, in the State of Ohio, to Denver in the State 
fic oloiado, and irom the said Denver in the State of 
Molorado to Portland in the State and District of 
Oregon and within the jurisdiction of this court, for 
the purpose of prostitution and debaucher and for an 
immoral purpose, to-wit: that she, the said Esther 
Wood should live with him, the said Jake Gronich, as 
his concubine, whereby the said woman, to-wit: Es- 
ther Wood was transported in interstate commerce 
from Cleveland in the State of Ohio to the City of 


imeteeer me the State of Colorado aid from the said 
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Denver in the State of Colonado to Portland, mv the 
State and District of Oregon, contrary to the form 
of the statute in such case made and provided and 
against the peace and dignity of the United States of 
Aanmierica: 

And furthermore the said depenment says he has 
reason to believe and does believe that Esther Wooc 
and May Swindle alias May Weller are material wit- 
nesses to the subject matter of tS, ¢omiplawt. 

CHARLES P. P Ratdie 

Subscribed and sworn to before me this 7th day of 
May, 1912. 

Ay Me GANNODM, 
United States Comnntssioner. 

It is hereby certified that the foregoing evidenes 
and the other evidence contained in this Bill, and the 
exhibits hereinbefore and hereinafter set forth con- 
tain all of the evidence material to the matter to which 
this exception relates. 

ul. 

An exception was duly taken and allowed to the 
introduction of the complaint against Jacob Gronich, 
which said complamt 1s Government's Exhibit 1, and 
is copied in full in the preceding exception, and which 
said complaint is hereby reterred to and made a part 
of this exception; the grounds for this exception be- 
ing that said complamt 1s immaterial, for the reason 
that the indictment sets forth that on the 9th day of 


May, 1912, there came on ta be tried before the Hon- 
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orable Anderson M. Cannon, United States Commis- 
eromcr ter thes District of Oregon, a certain issue in 
due manner joined between the United States of 
Panemoaand jake Gronich upon a certain charge and 
complaint then and there pending before the said 
United States Commissioner against him, the said 
Wee Gronich, tora violation of the White Slave Traf- 
itemevet, which said complaikt so referred to tn said 
indictment, is the complaint copied in full in the pre- 
--aie sexception, amd referred to as Government's 
eaibit’). 

oOmnimuner Iikistrake this exception, the indietmen: 
in the above-entitled cause is hereby referred to and 
mame 2 part of this exception. 

it issherebye certitied that the foregoing evidence 
amd the other evidence contained in this bill, and the 
exhibits hereinbefore and hereinafter set forth, con- 
ina wil of the evidence material to the matter to 
which this exception relates. 

III. 

An exception was duly taken and allowed to the 
introduction of evidence of the fact that Esther Wood 
practised Prostitution at Baker City, Denver, Colo- 
Plow oreany;wiiere else within the United States, on 
the ground that such evidence was incompetent, irrel- 
Grant aid iinmaterial. 

Rewiiinematre this exception, Anderson’ M. Cannon, 
a waitmess called by the government, so far as ma- 
feria to this exception, testified in substance as fol- 


Pos, Kae Tererence to statements made by Esther 
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Wood at the preliminary hearing conducted by him 
under the complaint against Jacob Gronich, incor- 
porated in the first exception herein, and which com- 
plaint is designated as Government Exhibit 1, and is 
hereby especially referred to and made a part of this 
exception: 

A. M. CANNON 

Tam United States Commissioner for Oregon, also 
Clerk of the Uffitedd States Court here. | renvemiber 
the complaint filed against Jacob Gronich. Esther 
Wood testified as a witness May 9, 1912. This oamh 
was administered by myself, and her testimony was 
reduced to writing. 

Isther Wood testified that she did not practice 
prostitution in Baker City, nor in Denver, Colorado, 
nor at any other place or at any other time. All of the 
testimony of the said Esther Wood was given by her 
under oath. The oath was the usual one and was as 
follows:—‘You do solemnly swear the testimony you 
are about to give in the case now pending wherein 
the United States is plaintiff and Jake Gronich ts de- 
fendant will be the truth, the whole truth and noth- 
ing but the truth, so help you God’. 

On cross-examination, the said A. M. Cannon tes- 
tified in substanee, se far as relevant to tis excep- 
tion, as ollowsi— 

Esther Wood was not a defendant in the hearing 
before tre held off the 9th of May, 1912. Sh® Was 


a witness subpoenaed by the government. 
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Pie @ pant or its case in chief, the Government of- 
mredmestitiomy to the effect that all of the evidence 
Contained in Government’s Exhibit 3, hereto attached, 
was given by the witness Esther Wood under oath be- 
fore said United States Commissioner Anderson M. 
Cannon at the said preliminary hearing of the said 


defendant Jake Gronich. 


i> lie R WOOD ~a witness called on behalf of the 
eovernment, so far as material to this exception, 
testified in substance as follows :— 

INivedin Baker City, Denver, Colorado, Cleveland, 
Ohio, Astoria, Oregon, and Portland, Oregon, and I 
have practiced prostitution in all these different plac- 
es. At the preliminary hearing under the complaint 
against Jake Gronich before U. S. Commissioner Can- 
non, | was asked whether I had ever practised prosti- 
maiem at Baker, or Denver, or Portland, or any other 
place in the United States, and I answered No, where- 
fees a matter of tact, | had practised prostitution in 
the said places. I gave such testimony falsely because 
the defendant, Max G. Cohen, had advised me so to. 


do. 


It also appeared from the testimony that Esther 
Wood had been married to Jacob Gronich at Cleve- 
land, Ohio, December 10, 1910, and that at the date of 
the trial of the above-entitled cause, the said Jacoh 
Gromes awd Esther Wood were still husband and 


wife, and had never been divorced. 
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To further illustrate this exception, the indictment 
in the above-entitled cause is hereby referred to and 
made a part hereof. 

To further illustrate this exception, Governments 
Exhibit 3 in which is contained all of the evidence 
given at the preliminary hearing before Commissioner 
Cannon which was introduced in evidence in the 
above-entitled cause, is hereby referred to and made 
a part hereof, and a copy is hereto attached, in con- 
nection with the first exception here in, marked Ex- 
imbrteAe 

It is hereby certified that the foregoing evidence 
and the other evidence contained in this bill, and the 
exhibits hereinbefore and hereinafter set forth, con- 
tain all of the evidence materia! to the matter to which 
this exception relates. 

ry. 

An exception was duly taken and allowed, on the 
erounds of incompetency, 1mimateriality and irrele- 
vancy, to the introduction of certain postal cards, 
marked Government's Exhibits 4, 5 and 6, which said 
exhibits are hereby referred to and made a part here- 
of, atid copres of which are hereto attached marred 
Exhibits B, C and D: and an exception was also taken 
and allowed to the introduction of any testimony with 
reference to said cards. The introduction of said ex- 
hibits, and testimony with reference thereto, was al- 
lowed by the court for the purpose of showing the 
relationship between Jacob Gronich and = Isther 


Wood. 
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PRANK L. BUCK, @ witness called on behalf of 
(iieecovernment, testified an substance, so far as per- 
tinent to this exception, as follows :— 

“ nuniber of postal cards were exhibited to Esther 
Wood at the preliminary hearing before United States 
Commissioner Cannon on May 9, 1912, and questions 
were asked her about them, and Esther Wood denied 
te tive postal cards were hers or that she had ever 
Seen them before, except as to one postal card which 
she said she saw at Canton, Ohio, but did not know 
the handwriting, and that she had seen another postal 
card at another place, but did not remember where 
it was from; and when pressed as to her knowledge 
of said postal cards, refused to answer. Asked again 
as to the handwriting on one of the postal cards, Es- 
ther Wood testified that she didn't remember and that 
it was not in her handwriting, and that she didn't re- 
member whether she had ever seen the card before: 
pac! as to another postal card, that she did remember 


Seen it. 


BouHik WOOD, a witness for the government, 
imeso far as pertinent to this exception, testified in 
substance, as folows :— 

heeie pretimimary tearine before U. S. Coninis- 
sioner Cannon they exhibited to me the card, Gov. 
Ex. 4. This card was sent to me from Canton, Ohio, 
pee jase Gronich, and | got it at Denver, Colorado, I 
dont remember just when. Another card, (Gov. Ex. 


Sees exhibited to nre at the prelrminary hearing. 
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Jake Gronich sent this card to me and 1 got itm 
Portland. At the preliminary examination before U. 
S. Commissioner Cannon, they asked me if I had ever 
seen this card, and [ remember saying once No, and 
again that I didn't remember. At the time I so testi- 
fied I did remember seeing the card before, and knew 
that I was swearing falsely, but so testified because 
my lawyer advised me to. As tovGowr, Ex. 6, arate 
preliminary hearing before U. S. Commissioner Can- 
non, they asked me if Jake-Green sent me this poswaly 
and asked me if I knew any fellow named Jake Green, 
and I said No, and’ they asked ite af hessent  dodie: 
and I said once No, and again that I didn’t remember. 
At the time I did remember. A card was exhibited 
to me which was in my own handwriting, and they 
asked nre if it was my writmmg, and 'I said No, amd 
they asked me again, and I said I didn't renvemiber, 
amd they asked nre lad J ever seen the card beigme 
and I told them that I didn’t remember, and at time 
I so testified [ knew I had seen it before, and I did 
remember, and I so testified because my attorney 
advised me to. 

When | talked with my lawyer Max Cohen at Room 
3, in the Oxford Hotel on Mav 7th, 1 told him 1 had 
some postal cards in my trunk from different places 
where I had sported. He Said, “Whéen they show 
you, just say that you don't remember’. 

On cross-examination the witness testified, in sub- 
staivce, as follows: 

At the time [ had the conversation with Mr. Cohen 
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at the Oxford Hotel, he didn't see these post cards, 
and I didn’t have them at the hotel; they were in my 
trunk at the Levens Hotel. The first time I saw 
them, after seeing them in my trunk, was when I got 
on the stand and they showed them to me. 

It also appeared from the testimony that Esther 
Wood had been married to Jacob Gronich at Cleve- 
land, Ohio, December 10, 1910, and that at the date 
of the trial of the above-entitled cause, the said Jake 
Gronich and Esther Wood were still husband and 
wife, and had never been divorced. 

An to further illustrate this exception, Govern- 
meents Exhibit 3, filed with the first exception herein 
ae xnibit Ais hereby specially referred to and made 
aspatt of this exception. 

It is hereby certified that the foregoing evidence, 
and the other evidence contained in this bill, and the 
exhibits hereinbefore and hereinafter set forth, con- 
tain all of the evidence material to the matter to which 
his exception relates. 

NE 

An exception was duly taken and allowed to the 
following part of the charge of the Honorable Court 
to the jury in the above-entitled cause :— 

Now, it appears, or there is evidence tending to 
show that Esther Wood was the wife of Gronich at 
the time of his arrest, and had been for some time 
prior thereto. That would not excuse him from a 


mi iaiom on Hee whitesslave traffic act. ‘No man has 
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a right to transport his own wife from one state to 
another tor the purpose of prostitution, so the fact 
that she was his wife would be wholly immaterial 
upon that inquiry or upon this. 

Among other instructions given by the Court to 
the jury was the following :— 

Now, something has been said about the manner in 
which Miss Wood was treated before the Commis- 
sioner. Now, I do not think that is very material in 
this case. If she was sworn and testified as a wit- 
ness in that case and knowingly and wilfully testi- 
fied falsely, she committed perjury and that is about 
all that 1s necessary to be said about that matter. It 
is one of the facts in the case and you have a right to 
weigh it alone with ali the other testimony am the 
case; but however badly she may have been treated 
or however wrongly she may have been treated would 
be no justification or excuse on behalt of this defend- 
ant if, as aniatter oftfactyshe camniutted pent s alie 
request or his instigation. 

The testimony of Esther Wood, a witness for the 
Government, was uncontradicted at the trial that she 
was the wife of Jake Gronich, the defendant at the 
preliminary hearing before Commissioner Cannon on 
Nay 9, 1912, and held under the complamt, set-forth 
in full under Gxception |, and herelyy weferred to amd 
made a part hereof; and said relation of husband and 
wife between Jacob Gronich and [Esther Wood ex- 
isted at the time of said preliminary heating before 


United States Commissioner Cannon, at which hear- 
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ing appeared the testimony of the said Esther Wood 
with reference to her prostitution and with reference 
to the postal cards, which testimony is charged in the 
indictment herein as being .perjured, and as having 
Beenesuborned by the defendant herein; and that the 
said Esther Wood was required to testify at the said 
preliminary hearing against her husband, Jake Gro- 
nich, over her objections and under threats of punish- 
ment for contempt of court in case she refused to tes- 
tify. 

To further illustrate this exception, Government’s 
Mxhibit 3, which ts hereby annexed and already 
marked Exhibit A under tlre first exception herein, is 
hereby specially referred to and made a part of this 
exeeption. 

EDWARD L. NORRIS, a witness called on behalf 
of the government, testified as follows :— 

I live in Denver, Colorado. My occupation is that 
of a patrolman; [ have been a member of the Denver 
police force for six years; I have been in the court- 
foom during this trial and have heard the testimony 
of Esther Wood; I know Esther Wood and I saw her 
fee Denver on or about Februaty 15, 1992, at which 
time she was a prostitute and was carrying on her 
ed trade at a crib on Morgan street. A girl by the 
name of May Swindle was with her at that time. 

Dew HOUGHTON, a witness om behalf of the 
government, testified as follows :— 

I am the captain of police at Astoria, Oregon, and 


have been there for two years. I have heard the tes- 
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tumony of Esther Wood given at this trial. TI have 
seen this woman before in Astoria in the year 1911, 
at which time she was carrying on her trade of pros- 
titute in a crib; she was there for about two or three 
months in a house of prostitution. 

A. L. LONG, a witwess on behalf of the coverir 
ment, testified as follows :-— 

I am a poliee officer of the city of Portland aad 
have been such tor two years; | remember when Jake 
Gronich and Joe Albin was arrested. 1 made ie 
arrest. The defendant Max G. Cohen was in town 
at that time. I saw the defendant on May 9th and had 
: talk with him at the police station about Esthes 
Wood and her refusal to testiiy, atid tle defendaa 
said to me at that time: “Yow didn texet mucho 
of that girl yesterday, did you?” I1 said “No, gist 
much", and he said “You don't get nruch out of my 
clients unless you get ahold of them before Ido”. He 
said to me, “If you get anything out of my clrents, 


you thave to get ahold of them before | do.” 


It is hereby certified that the foregoing exhibits 
and evidence contained in this bill of exceptions con- 
tain all of the evidence material to the matter to which 
this exception relates. 

UNITED STATES OF ADE Kale ay 
District of Oregon,—ss. 

The foregoing Amended Bill of Exceptions con- 

tains all the proofs made and evidenee adduced and 


proceedings had, affecting the matters to which ex- 
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Sepiems relate, betore ime, R. S. Bean, Judge of thie 
eioriciseowrt of the United States for the District 
of Oregon; and now, that the foregoing matters may 
pease @ part of the record, the undersioned, Judge 
Seenes District Court of the United States for the 
District of Oregon, doth hereby allow, settle and 
sien, within the time allowed by the law, and the ex- 
tension thereof granted by the undersigned, and in 
conformity with the order of this court, this foregoing 
Amended Bill of Exceptions, and orders the same to 
be tied, 
ased-the 3rd day ot September; 1913. 
og. oe vw, 
Judge of the District Court of the 
United States, for the 
District of Oregon. 
GOVERNMENT EXHIBIT 3 
Statement of Esther Wood. 
‘Questions by Mr. MAGUIRE. 
Your name is what? 
Esther Wood. 
How old are you? 
24. 
What has been your place of residence? 
[mMeiuisettomtalleanw further. 


On what ground? 


PIO FIO PIO FO 


Until I see my lawyer. 
im MACUIRE: Slice hassalready consulted with 
him once. 

Mr. CANNON: You might question her and find 


= 
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out why she does not want to testify. 

Miss WOOD: I will not speak to you until T see 
him, 

©. On what greund? Why don't you want to 
testify? Why don't you want to talk? Have you 
any reason for not testifying? You understand, Miss 
Wood, do you not, that this a judicial inquiry and you 
are how ih the presence of & conmiissiomer awit 
authomty under the law to administer oaths amd ie 
amine witnesses, so that you have been called to aie 
stand and must give some reason for not testifying, 
other than the tact that you want to talk to your at- 
torney. Did vourattorney advise you not to testi’ 

A. Gems. 

©. Have you talked with your attermey - 

A. SMesnotevery lene: 

Mr. MAGUIRE: If the court please, the witness 
has talked with her attorney on two different occa- 
sions; orce in Nir, Pray’s office and omee th te cite 
jaa 

Mr. CANNON: You understand yeu can be pune 
ished for your attitude? 

Au “WS, Sir. 

(). De you prefer te be ptinished and kept im jaat 
rather than testity ? 

A. “Yia. Sinn 

©. Very well, then, Miss Wood;, this is probably 
what will happen to you unless vou do testify. You 
will probably have to go to jail for an indefinite time, 


if vou prefer to do that rather than answer simple 
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questions. 

Mr STEPHENSON: If you please, Commission- 

er— 
Peer ami eeGUIRE: ti the court please, | prefer to 
pursue this inquiry direct and then let counsel do his 
questioning. If the witness has any privilege she 
wants to claim, let her claim it herself. 

Mr STERPRENSON? 1 think wider the lederal 
authorities, the witness is not compelled to testify 
either for or against this defendant. 

far, MAGUIRE: Until that develops. If she re- 
fuses to testify I can't develop anything. 

©. What is your name? 

a Iereincestontall | have told you-onece. 

() How oid are you? Do you refuse to answer 
that? Where have you lived in the last two years? 
Do you refuse to answer that question also ? 

A. Wesyasmr. 

©. On what ground? 

Mr. CANNON: I don't think there is any use pur- 
suing this hearing any further. [ think I will— 

Mr. SPEPHENSON: Tf would like permission, 1f 
your honor please, to ask the witness one question. 

Mr. MAGUIRE: If the court please, I object to 
that. The Government, I think, has subpoenaed this 
witness, and as she has refused to testify, there is no 
chance for any cross-examination. 

Mr. CANNON: I presume that is technically cor- 
rect, although I don't care to put an incompetent wit- 


hess in jauy 1h She Is, as a thatter of fact incompetent. 
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Mr. STEPHENSON: 1 will ask er, if four homer 
please— 
Mr. MAGUIRE: I[f the (Coup please J objccip 


ain perfectly willing to ask the questions of my wit- 


ness. 
©. Iwill ask you again, what is your name? 
A. Ihave told you once. 
().  Yotiracets4 eats) is that cotter: 
A. OS asin 
©. Where have you lived in the last two or three 
years? 


A. I retusewovltiswerany turtiier. 

Mr. CANNON: That does not have anything to do 
with this case. 

x. I wefuse te: areswer. 

©. Upon what ground? Why do you refuse to an- 
swer? It has nothing to do with this defendant or 
with this case m any way. As far as I can see, it is 
purely preliminary. If they ask you a question that 
you think will compromise you in any way, you may 
stop. This is a very simple question and | think you 
ought to answer it, unless you have simply made up 
your mind to be stubborn. 

A. I will answer all the questions as soon as I have 
seen my attorney. J haven't talked to him. [ was 
very ill. | didn't talk to him. 

Mr. MAGUIRE: Her attorney has been notified 
of the time of the hearing and he has already tola 
Mr. Pray and myself over the telephone that he had 


advised her to tell the truth about the matter, so there 
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Ieeio emcuse for hex attitude. 

Mr. CANNON: Ii she is incompetent, there is no 
Gee forme to commit her. 

Mio MAGUIRE, She is not incompetent. I be- 
lieve counsel's position is this; that she is incompetent 
to testify against this defendant because there may 
be a marriage relation claimed between them. (Cases 
Gitedy @tic: ) 

Mr. CANNON: I understand that is the rule. 

Mir. STEPHENSON: Ji your honor will allow me 
to ask the witness a question. Miss Wood, I ask you 
whether itis a fact or not that you are married to the 
defendant, Gronich? 

A. I will let you know later on. 

Mr. CANNON: I will do this. I will take this 
case under advisement, and this witness will be coim- 
poredet thescoamey, jail pending a*decision in the 
matter, and [ dont know just when I[ will be able to 
decide it, and jer bond will be fixed at $2,500. 

Mr. STEPHENSON: Now your honor has fixed 
the bail in the case of United States v. Albin at $4000: 
that was temporary. 

Mr. CANNON: I fixed his bail yesterday morning 
at $4000. 

Mr. STEPHENSON: Can your honor reduce this 
bad “tris tine ° 

Mr Gane: A cammot do it now. 

ey ShEP PINSON: You have not committed 
this defendant? 

Mr. CANNON: No, | have not. 
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Mr. STEPHENSON: Do I understand the govy- 
ernment concludes offering evidence at this time? 

Mr. MAGUIRE: No, the case is continued. 

Mr. CANNON: Do I wadefstand thie is all Hie 
testimony you have? 

Air. MAGUIRE: There will be testimony coming 
{romr Lenwer. 

Mr. SPEPHENSON: If the government iave@ads 
to conclude at this time, I would like to ask of the 
Government the reason why he feels this defendant 
ought to be held to the Grand Jury. 

Kir. MAGUDPRE: I have not held; Il iwetely took 
the case under advisement at this time. 

Mr. MAGUIRE: I think, if the court please, that 
[ will ask for a continuance of this case pendmg some 
decision one way or the other as to her being in con- 
tenipt, and it may be quite likely she will change Wer 
mind when she understands more fully. 

Mr. CANNON: I think she will. I will continue 
the case and you can call it up at any time you see fit. 

Mr. COHEN: If the court please, I represent this 
witness in this case. J] don't know what position the 
eovernment here decides to take in this matter in ref- 
erence to this witness at all. She has certain rights 
and must be protected, and | don't intend to let those 
rights be violated in any way. If the Government 
desires anything that is pertinent to any issue, I 
would like to know it and 1f satisfactory and it does 
not affeet the rights of the witness here, [ have no 


objections. Do | understand, Mir. Cannon, vou have 
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given her general advice in answering questions on 
the stand regarding anything that might incriminate 
her in any way, shape, manner or form? 

Mr CANNON: Yes. 

Mr MAGUIRE: Dod understand you want to 
beopen this case? 

Bir, COPPER: | say that openly. I don't take it 
up with any threats with any contempt proceedings 
een ismet the contention I make, I am doing it for 
friends. 

Mr. MAGUIRE: I just wondered whether you had 
eiven your client advice not to answer questions. 

her, COMPN >? Certamhy against the ruling of the 
COMI. 

Mir. MAGUIRE: 

QO. Where have you been—where has been your 
place of residence your address in the last three years? 

A. Cleveland, Ohio, for the last three years. Not 
alsiettinie Ieiave been there. 

When did you leave Cleveland? 
] left Cleveland—I don't remember the date. 


About five weeks ago. 


O 

A 

Q. About how long ago. 

- 

OY How long had you been in Cleveland before 


Ae Wiad been there off Aand.en for the last 5 or 6 
years. 

On Miad you, ever lyeeh out off this coast before? 

A. Yes, sir, once before. 


@. Where had you been out here? 
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A. Why, [ have been— 

Mr. COHEN: Now, I object— 

Mr. MAGUIRE: Now, if the Court please, coun- 
sel is not in this case at all. He is not representing 
this defendant, and he has no place here at all. Coun- 
sel's interference is resented aid Ishallaskite Com 
for a ruling, 

Mir. CANNON: Counsel cannot claint the priae 
ege torslver. 

Mr. COHEN: I don't understand what position 
the government is going to take in thrs matter at alll 
I simply ask for her privilege. She does not under- 
statid it andwasks to be nepresemved by coungel. “Sire 
has a right to advice, I suppose? Has she asked that 
of Te cotter 

Mr. CANNON: JI have advised her that wihien- 
ever she feels that she is incriminating herself she 
need not answer. 

Mr. COHEN: I want the record to show whether 
thisewitness has asked whether she be entitled ¢6 
counsel. 

Mr. MAGUIRE: 1 object to counsel's statements. 
He is not in this case at all one way or tlre other. He 
is nothing more than a bystander and 1s interfering 
with the prosecution of justice. Now, if you will an- 
swer my questions, Miss Wood. Do you remember 
the question ? 

A Ney @ir. 

QO. How long were you in Oregon and where did 


vou stay? 
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A. Ihave been here—I will tell you the dates ina 
minute. I have been here about two weeks. 
Piwenmouever beem here before; 

No, sir ermine Pertiand. 
Where at in Oregon? 


[reinicesto answer that question. 


Or GRO 


On what ground do you refuse to answer that 
question ? ' 

Pe lehave not bech ott in this state before, not 
lately. 

©. How long ago was it you were out here? 

A. Ido not remember. 

©. 1,2 or 3 years ago—how long? 

Mr. CANNON: Well, go ahead. 

Mr. MAGUIRE: Please answer the question, Miss 
Wood. 

A. I don't know—last summer. 

‘Q. Where did you live? 

Ae At-Baker City; Oregon. 

Cee te xouever live rere any place im the state: 

A. No, sir. 

©. Were you-ever in Pertland* before this last 
ana? 

Eo No sir. 

Om Tare ow exertieem at the Levetis Hotel here 
in Portland before this particular trip? 

Ae omer. 

Oo Haye you eyer"been in Portland before? 

A. I went by—I didn't stop here. 


QO. You know the defendant in Mpiehease ? 
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a iO 
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No, sir, E.do*tiet 

[ mean Jacob Gronich. 

Yessir. 

How long have you known him? 


[ have known him as long as I have been mar- 


ried to him. 


POPrOrOrO 


Did you ever know jhim before? 
Yes, sir, Motever lone: 

Where did you meet him? 
Cleveland, Ohio. 

Were you ever in Astoria, Oregon? 
Nigweit 


Were you ever in Astoria, Oregon, during the 


years 1910 amd A9i le 


Ae 
QO. 


No, sir. 
what was 


When in Baker, where did you live 


your adress? 


eon? 


iO Pc > 


1797 Auburn Ave. 
On what is known as “The Nile” there, isn't 


[ don’t know. 
Did you ever hear of the Nile in Baker, Ore- 


Nee tite 


Did you practice prostitution in Baker, Ore- 


No, sir. 

At no time? 

Nos sir. 

Have you ever practiced prostitution any place 
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in the United States? 


my, GNoPsir. 

> “iid you ever rustle? 

fA. Noy,-sir. 

©) Vere yotsever im Denver, Colorado? | 

ee \ ese Sin 

©. When were you there? 

A. 2 weeks ago. 

Oe vere yourtherem= Jamuary of LOl2? 

A. No, sir. 

i “Womrtvercnh tin Denverin Janiary of 1912+ 

Pion N@,.9itr, 

o- Didtyowevemhearor2030 Market street, Den- 
er? 

me. Mo sir: 


Q. I will ask you if you ever saw this postal card 
bererer 

A. No, sir, it is not mine. 

Om Dickyousewerisee it before: 

A. No, sir. 

©. I will ask you if you ever saw this postal card 
berore’ 

me Yes sir. 

©. Where did you see it? 

. IAhink it was Canton, Ohio. 
©. Whose handwriting is that? 

A. I don't know. 

©. You don't recognize that as being the hand- 
writing of anyone vou ever knew? 


A. No, sir. 
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©. Did you ever see this postal card on any other 
occasion or in any otiier placer 

A. Yes, L have seen it, but I don't remember where 
that is from. 

©. Don't you reifttettber who sent at to g7ome 
Where did you get hold of ut? 

A. Why— 

©. What were you going to say? 

Mr. MAGUIRE: I wish the court would advise 
this witness to speak up. 

Mr. CANNON: Please answer, Miss Wood and 
say whether you ever got it. You know whether it 1s 
your or not, don't you? Is that yours? Is that your 
postal card? Was it sent to your 

A. I refuse to answer. 

©. On what ground? 

A. Ident remem: 

Mr. MAGUIRE: Isnt m a dect yobegot that a 
Diner? 

A. I don t renienber. 
©. Did you @étany mail in Denver? 


A Not since I have been there. Simce 2 weeks 


©. You did not get any mail m Denver m Janu- 
ary, 1912? Ans *ver "that Please: 

A. | don’t remember. 

‘OQ. Where were you in January, 1912, more par- 
ticularly on the 29th day of January, 1912, wp to the 
10th of February, 1912. 


A. I donot remember. 
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© You dont kiow where you were? 

~ dont Temember. 

=) viiecre duleyow leave a month ago during 
April, 1912? 

eS qe Clegelingd, Ohio. 

QM. When did you leave Cleveland? 

A. tf Weit flere: it ts about 4 or 5 weeks ago. I 


domt just remeniber the date. 


©. And whom did you leave there with? 

A. With my husband. 

QO. Whois your husband? 

mm. ja@ke»Gronich: 

). What is his name? 

Py, ake itainer. 

—) At first didn't you say Green? 

&. Wop sir, | said Mramer. 

O. I[ think you said Green. 

A. No, sir, | said Kramer. [ didn't know any- 


body by the name of Green. 

©. Do I understand you to say that you don’t 
know anybody by the name of Green? Who is the 
Man you sent that card? 
eden" eremieniser: 
You don't know who it was? 


Nowsir. 


1 FiO > 


You don't know any man by the name of Jake 
Green? Is the defendant here Jake Gronich, or Kra- 
mer, or does tie 0 undef tlt hanie of Green ? 

A. No, sir. 

©, Didyou eve? hear that natine at all? 


Se 
(oP) 


O FO FO & 
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No, sir. 

Whose handwriting is on this postal card? 

I dont know. I don’t remember 

Look at it. Isn't that your handwriting? 
No, sir. 

Write Esther Wood. Write Jake Green. Now 


write these words, “That is no lie’. Didn't you wre 


that? 
A. 
Q). 


No, str. 


Look at it again and see if it doesn’t look just 
eS 


exactly as you have written 1t there. 


OPrPOPO> 


Lots of people write the same. 

You would swear that you didn't write that? 
Vesusir 

You are sue ot that? 

I don't remember the postal. 

Whose handwriting 1s that? Do you swear 


you didn't write that at all? 


Dg 


IT don't remember. [It hasn't been mailed to me. 


T don't remember. 


Who wrote on this card which is entitled “A 


little bit of fancy work’’? 


oro re > © » 


I don't know. 

Is that your handwriting? 
| don’t remember. 

Does it look hke yours? 

[ don't know. 

Does it look like yours? 

I don't remember. 


f didn’t ask you that. L asked you whether 
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this handwriting looked like your handwriting. Do 
you know whether you wrote this or not? 

No, sir, I don’t remember. 

Did you ever see that postal card before? 

i don & remember. 


Do you remember seeing that card before? 


10 > > 


I remember seeing it. 

Mr. MAGUIRE: I wish the Court would advise 
her regarding false swearing. 

Mr. CANNON: You must understand that al- 
heady you are winder oath here; andibcine undett eath, 
poumte Gapected to tell the truth; when you do say 
anything, tell the truth about it, and if you don’t you 
Subject yourself to penalties for perjury and false 
swearing, 

Nir. COMMN: I want to mteryect, 1f [ may with 
the Court's permision, that I] wish counsel would ex- 
plain to this woman. She is extremely nervous and 
suffered last night with hysteria and has had Dr. 
Zvepler takawe care of er. Tm fact, Mrs. Snmnmens, 
the matron of the jail, telephoned to the United States 
marshal to send a government physician down there. 
This woman perhaps don’t realize what she ts saying. 
I talked with her ten minutes, and she didn't remem- 
ber what she had said to me, ameyl think the matter 
should be used with some discretion. If they are ask- 
ing this witness for evidence of a certain crime, they 
should confine it to that certain crime. 

Mir. CANNON: She was put on the stand this 


morning, and said she did not want to testify until 
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she had talked with her attorney. The case was put 
over twenty-four hours. If she wants to talk she can 
talk now. I don't see any way to stop the govern- 
ment—to stop this case now. Asa matter of fact she 
is not entitled to counsel at this time. There 1s noth- 
ing there that entitles her to counsel. She is not 
charged with any crime. You may proceed with the 
examination. I got all of this I want. 

Mr. MAGUIRE: 

‘©. Did you ever see this card, and 1 so, wherer 
Where did you receive it? 

Pe lecenr: remvemiser. 

©. Well, you remember seeing this card betere, 
don't you? 

A. 1 don’t retivember. 

©. You don't remember what? Did you ever see 
this card before? 

A. 1 domt remember: 

©. Do you understand the question? I am @ome 
to ask you another question. Have you ever been in 
Denver except this trip two weks ago; Denver, Colo- 
rado? 

Aw $s, sit 

QO Wier 

A 4 don't rerwengler 
©). Well, approximately; one week, six weeks, a 
year or how long ago? Answer the question please. 

A. & don't remember. 

Mr. MAGULRE: Jf the court please, this is abso- 


lutely impossible. 
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Mr. CANNON: About how long ago were you 
there, as near as you can remember? You have some 
idea? 

A. J] was there two weeks ago. 

Q. Well, prior to that time, when were you there, 
or for how long? 

B lewesevery ill I was umder the doctor's care 
for 3 weeks. 

Mr. MAGUIRE: What year was that in, do you 
remember? 

A. That was two weeks ago. 

©. Was that the only time you ever were in Den- 
ver? You know whether you were in Denver before 
met OT NOt 

A. I refuse to answer that question? 

(). Why so? Why do vou refuse to answer that? 

Mr. MAGUIRE: T can’t make the witness—I 
can't speak for the witness. [I decline to pursue the 
investigation any further. 

Mr. CANNON: I willask you a few questions my- 
self. 

Miss Wood, have you ever practised prostitution 
ang place Meany tinier Nes, ormo. I don’t ask for 
any details, just whether you did or not. Just yes or 
no. 

A. I refuse to answer that question. 

©. Upon what ground? Have you any reason for 
declining to answer that question? So far as I can 
see, | can say this much to you That question does 


not intend to incriminate you in any way. I[ do not 
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ask you whom you committed adultery with, but I 
want to know whether you practiced prostitution at 
any time in any place. You decline to answer that do 
you? [don't see how there is any chance to make any 
headway here. 
Mr. MAGUIRE: renew aly motion, 
Mr. CANNON: Have you any further evidence® 
Mr. MAGUIRE: No further evidence this after- 
noon. There 1s one or two questions that I believe I 
will ask the witness. 
How long have you known this Jacob Gronich ? 
Since I have been married to him. 
Well, how long has that been? 
AShitlevowe? the tyeris. 
Where were you married to liam? 
Cleveland, Ohio. 
At what time ot the wear 


It was m December. 


te eee MD PO & iO 


And before wham and by whom were you 
iInaimmed? 

A. In the court house. 
Q. What court house? 


€ 


A. The coufty court house, hy he sqmte. 
) 


~ 


Do you remember tis nattie? 


7a 
~~” 


A. I @o not Fetenibet 11. 

©. Do you remember who were the witnesses ? 
A. Yes, ore of Sheeclerks. 

©. Under what name were you married ? 

A. Under the name 6f Kramer: 

Q. You gave your name as what? : 


O FO FOPrO POY 
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Grace Reimers. 

And what name did this defendant use? 
Kramer. 

What was the first name? 

Jacob. 

How did he spell it ? 

J-aee=e8Ds 

| mieanelGramien? 

K-r-a-m-e-r. 

Who else was a witness besides the clerk of 


the court? 


OVO PRO PRO PO PO > 


‘itat was all. 

Had you ever been marrrédt werore? 
No, sit. 

You say the judge married you there? 
Yes,. Sit. 

You are sure it was in December? 
Wee, Oe 

You are positive as:to that? 

I am pretty sure. 

What day in December? 

ire | Othmay on Werember. 

Is Jacob Kramer the defendant's right name? 
No, his right name, I think, is Jacob Gronich. 


His people are Jewish and | am a Gentile. His peo- 


ple did not want him to marry me. 


> PO 


Where are these people—his people? 
I do not know. 

When did you leave Cleveland? 

I left Cleveland five weeks ago. 
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‘Q. And who came with you? 
A. My husband. 

©. Anyone else in the party? 
a. Wes iste 

Q. Who? 

Pe. 


I think a lady anda gentleman. [do not know 
who they were. They did not leave with us. They 
wereion thertram. 

©. What are the names of this lady and gentle 
man ? 

A. Her firstnameis May. That is all I know. 

QO. What is his name? 

A. dene femrenniver 

Q. Do you know his first name? 

A. I think she called him Joe. I remvember once 
she called him Joe. 

QO. What did you call him whet you talked ro 
him? 

A. I never spoke to him. 

‘). And how far did this couple accompany you 
and Mr. Gronich? 

A. To Postland. 

Q. Did you stop any place on the way? 

A. I was very ill in Denver. 

©. lad you stopped any place before reaching 
Detimer? 

A» Nowsiit 

Q. Where did you stay in Denver? At what ho- 
tel? What is the name of the hotel? 


A. I dont remember. 
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©. You don’t remember the name of the hotel? 
Ee Io, Sir. 
QO. Was it the Bush or Rush hotel? Does that 
sound like it? 
Yes, sir, that sounds like it. 
It was something like that? 
{ don't know; I was ill at the time. 
Did you practice prostitution in Denver? 
Nomsir. 
Did you go out with any other men? 
No, sir, I was very ill. 


OPO PO PO 


You were under the doctor's care all the time 
you were there? 

BO Yes, sir. 

©. I will show you a photograph and ask you if 
you ever saw that before? 

A. Yes, sir. Those are the same people that were 
@i tne train ewith us. 
That 1s your photograph? 
The top one. 
Who ts this? 
That is the lady I met on the train. 
You are sure you met her on the train? 
iiniemiter once in’ Clenelanid. 
Where did you meet her in Cleveland? 
On the street. 


ee 0 > 12 =O 


Who introduced you to her? How did you 
come tommeet ler: 
A, Mvehiusbaincd. 


SF Jct on treet these peaple ti Hot Springs, 
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Ark? That woman and that man? 


A. don't renrenrber, 
QO. Were youever in Hot Springs, Arkansas, your- 


A, “Ses, sit 

Or Wien? 

A. [don't remember just when. 

©. Well, how long aga? [am only asking ap- 
proximately. 


Last spring. 


A 

QO. A yearago? 

Ae Yessir 

©. Didn't you meet this woman, May, and: this 
man in Hot Springs, Ark. when you were there at 
that tine? 

A. I seen her there. That 19 all yremember 

©. Where did you see her there and under what 
circumstances? 

A. 4 remember onee seeing her om the sifeert. 

©. And who introduced you to her? If vou were 
introduced. 
I was not introduced at that time. 
Didn’t spealt techér there? 


] don't remember. 


O>O> 


How do you know you saw her there? How 
do you know you saw her there? 

A. Because I saw her in Cleveland? 

Q. Did you see this man that was with this wo- 
man in Hot Springs? 


A. .J don't renvember. 
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QO. You would certainly remember if you saw 
them, wouldn’t you? You would remember that, 
wouldn't you?) Who got the ticket for you and your 
husband to travel West? 


A. I don’t remember. 


© 


Did you buy it? Did you buy the ticket? 
IFctOnt heme nnier. 

Did you ever see that ticket before? 

Yes, sir. 

Where did you see it? 

That was the ticket we traveled on. 


O FIO >O> 


Whose signature is that on the line marked 
meutehaser for self and party ? 

fo lias wot my sisnature. 

©. I asked you whose signature it was. Is that 
your husband’s? 

me il thimkatunust be. 

QO. Whose is this signature right opposite No. 
2645, the words “|. Gronich’? Isn’t that your hus- 
band’s? Look at it carefully. 

Tivmiust be. 

And you recognize that to be his, don’t you? 
Nees: 

Now, you didn't buy that ticket did you? 
No, sir. 

Your husband bought it, didn’t he? 

Yes, sir. 

Where did he buy it? 

Cleveland, Ohio. 


OPOrororo>D 


How much did he pay for it? 
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A. Idon't kwer, 
©. You traveled with him on that ticket, didn't 


A. Why yes. 
QM. You came from Cleveland, Ohio, to Portlamd, 
Oregon, did you not? 

A. Yes, sir. 

Mr. MAGUIRE: The government rests. 

Mr. STEPHENSON: We have no tesitmoiy We 
offer, your honor. 

Mr. CANNON: Do you want this case continued ? 

Mr. MAGUIRE: [think it would probably be best 
to have it continued a week—two weeks, in order to 
bring testimony out here from Cleveland and Canton, 
Ohio. 

Mr. CANNON: Wery weil. 

Mr. STEPHENSON: That i6 a lomge tinte, your 
honor, on the showing made here, to hold this man 
two weeks. 

Mr. CANNON: This witness is very unwilling to 
testify. You don't need to be told that. I will grant 
the continuance. 

Mr. STEPHENSON: I think the bail ought to be 
lowered, since the Government is going to hunt for 
testimony, as it has none now, and asks for two weeks 
more time to go on a fishing trip for new evidence, 
and there is no prospect of getting anything except 
prostitution in Cleveland. 

Mr. MAGUIRE: Under the circumstanees, I wall 


ask that the bail be increased. Prabably this 1s the 
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Miost tlagrant case that has yet come before the gov- 
cHamient or the Commissioner. 

Mr. STEPHENSON: Where the evidence is small 
the bail should be increased? 

Mr. CANNON: You forget there was some evi- 
dence the other day from the lips of the other girl, 
May Swindle. 

Mr STEPHENSON: Maybe I don’t recall that. 

mr CANNON: I do. 


Mr. STEPHENSON: Will your honor please in- 
dicate. 


Mr. CANNON: Her testimony was to the effect 
that both she and this girl practiced prostitution in 
Sleveiancd that they came here and were in a house, 
not exactly a house of prostitution, but a house of 
fat meatine. amd that that was their business. The 
practising of prostitution was their business. The 
inference was pretty strong that they came here to 
practice prostitution, and so 1s the testimony of the 
officers as to the conduct of these two men at the 
bime oftlveimarrest. 

MissTEPHENSON: Does the government ex- 
pect it will be able to show this woman practiced pros- 
titution here? 

Mr CANNON: Attempted to practice it here. 


Mr. MAGUIRE: The defendant brought her here 
fer tliat purpose. 


i AS ON: Or course, if they can prove 


that, then my remarks go for nothing. If they are 
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going to get that testimony back in Cleveland, | think 
they ought to bring it. 
[Endorsed]: Bill of Exceptions. Filed Sep. 16, 
1913. 
A. M. CANNON, 
Clerk U. S. District Court. 


And afterwards, to wit, on the 26 day of September, 
1913, there was duly filed in said Court, a Stipula- 


tion, in words and figures as follows, to wit: 


[Stipulation as to Bill of Exceptions. | 


In the District Court of the United States for the 
District of Oregon. 
UNITED STATES OF AMERICA, 
Plaintiff, 
vs. 
MAX 'G. CORREN., 
Defendant. 


At the trial of the above entitled defendant, certain 
postal cards were introduced by the Government and 
regularly marked as Exhibits. These postal cards hav- 
ing been received in evidence, they are now missing 
from the files of the case, and after a strict search, 
cannot be found. [or the purpose of establishing the 
identity of said postal cards and the contents of the 
samme, it is how SRIPULALTEW that two of sam 
postal cards were written by Jake Gronich to the wit- 
ness Esther Wood and the third was written by the 


witness Esther Woad to the said Jake Granich; that 
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each of these postal cards tended to show a familiar- 
ity between the said witness Esther Wood and the 
said Jake Gronich; that these postal cards showed 
upon their face that they were transmitted through 
the United States mails and postmarked at approx- 
imately the time that 1s charged in the indictment 
when the defendant Gronich transparted the said 
witness Esther Wood from Denver, Colorado to Port- 
femd, Oregon. 
Dated at Porthind, Oregon, September 26, 1913. 
C1 ARE NGE 1..¢R BAVMES, 
potonmey for Piaintitt. 
THOMAS MANIX, 
Attorney for Defendant. 


[Endorsed]: Stinulation. Filed Sep. 26, 1913. 
A. M. CANNON, 
Clerk U.S. Wistrict Court. 


And afterwards, to wit, on the 29 day of September, 
1913, there was duly filed in said Court, a Petition 
for Writ of Error, m words and figures as fol- 
lows, to wit: 

[ Petition for Writ of Error. | 
In the District Court of the United States for the 
District of Oregon. 
UMD STATES OF AMERICA, 
VS. 
MAX G. COHEN, 


Defendant. 
Now comes Max G, Cohen, defendant herein, and 
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says that on or about the 2d day of Jume, 1913) and 
fram day to day thereafter, up to and including the 
4th day, of June, 1913, the said Max G. Cole "wae 
tried for the crime of subornation of perjury before 
the Hon. Robert S. Bean, jadee of the said cout ama 
on the said 4th day of June, 1913, was found guilty 
by the jury, atrd thereafter sentenced by tlre comme, 
and the said Max G. Cohen says that in the said trial, 
proceedings and judgment had in the above entitled 
case, certain errors were committed to the prejudice 
of this defendant, all of which will appear more in 
detail from the Assignment of Errors which is filed 
with this petition. 

WHEREFORE this defendant prays that a writ of 
error may issue on his behalf out of the United States 
Circuit Court of Appeals for the Ninth Circuit for the 
correction ofersors 4s complemied Of; and that ati ame 
script af the record, proceedings and papers nv tae 
case, duly attthenticated, may bewsent to the said 
euit Court af Appeals. 

RALPH £. MOODS 

ROSCOE C. NELSON 

THOMAS MANNIX, 
Attorneys for Defendant. 

[Iendorsed|: Petition for Writ of Error. Filed 
Sepy as, 11S. 

A. M. CANNON, 
Clerk U. S. District Court. 


And afterwards, to wit, on the 29 day of September, 


1913, there was duly filed in said Court, Assien- 


United States of America 1 


ments of Error in words and figures as follows, 


to wit: 
[Assignments of Error. | 


In the District Court of the United States for the 
District of Oregon. 


PED STATES OF AMERICA, 
VS. 
Max G. COHEN, 
Detendant. 


Nem scomes tite defendant, Max G. Cohen, and jn 
connection with his petition for a writ of error, makes 
the following assignment of errors which, he avers, 
occurred upon the trial of the above entitled cause, to- 
wit: 

I. 

The court erred in overruling the demurrer to the 
indictment, said demurrer being based upon the fol- 
lowing grounds: 

1. That more than one crime is attempted to be 
charged in said indictment, said indictment consisting 
of one count. 

2. hat the said indictment fails to state facts suf- 
Higient tosconstitute achiume. 

3. That the facts stated in the indictment do not 
constituteva crime. 

iy. 

The court erred in refusing the motion of the de- 

fendant for an order directing the jury to return a ver- 


dict of not guilty in the above entitled cause, upon the 
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following grounds, and for the following reasons, to- 
wit: 

1. That no evidence had been introduced im The 
trial of said catise upon which a verdict of jail 
could be based. 

2. That the evidence which has been introduced 
in this cause was not sufficient to be the basis of a 
verdict of guilty. 

5. That the evidence failed to show that any crime 
had been committed by this defendant. 

4. That the evidence was not sufficient to show 
that the defendant had committed the crime set forth 
in the indictment in this cause. 

The indictment charges that on or about the 7th 
day of May, 1912, the defendant Max G. Colien and 
unlawfully, knowingly, feloniously, and corruptly pro- 
cure, advise, obtain and suborn one Esther Wood to 
appear as a witness at the trial and hearing of said 
cause for the United States and to give in evideiite 
before the said United States Commissioner, certain 
matters material and relevant to the issue in the sub- 
stance and to the effect following, to-wit: That she 
the said Esther Wood had never practiced prostitu- 
tion in Baker, Oregon, and that she, the said Esther 
Wood had never practiced prostitution in Portland, 
Oregon, or in Denver, Colorado, or in any other place 
in the United States, and that the sard Esther Wood 
did not remember having ever received certain postal 
cards theretofore sent to her by the said defendani 


Jake Gronich, and that she did not remember or recol- 
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lect having written or mailed certain postal cards 
sent to and received by the defendant Jake Gronich.” 

In regard to the allegations that Esther Wood was 
suborned by the defendant to appear and perjure her- 
self as alleged, Esther Wood had not been arrested at 
the tinie when the defendant is charged with the crime 
set forth in the Indictment, and no evidence is intro- 
duced that she knew she would be arrested. 

Esther Wood in testifying what took place in the 
feom at the"Oxiord Hotel when the government 
elammssthat Esther Wood was suborned, testifted as 
follows: 

‘saw Mir. Cohen on May /th at the Oxford Hotel 
m Miss Fellers room, about a quarter after five. 
When he came in, I was in the room with Sadie Park- 
er, Rose Heller, and Violet Woods. I] wasn't quite 
sure who sent for him. When he came in I was lying 
on the bed teeling bad and crying, and as he entered 
he said, ‘Well, well, what is this all about?’ and Sadie 
Parker told him — I was the girl with the two 
Jewish fellows who had been arrested at the Levens 
Hotel, whereupon Mr. Cohen mentioned Gronich and 
Albin, and said he had seen them that morning and 
that they had been turned over to the Government, 
and were represented by Dawley, a negro lawyer with 
whom Cohen said he declined to be connected. Then 
Cohen asked me if I was married to Jake Gronich, and 
I hesitated about answering, but Sadie Parker told 
me that Mr. Colien was my lawyer, and that I should 
fell him the treth, and | then told him that I was 


84 Maa G. Cohen vs. 


married, and had been in Portland a little over a week. 
[ told him that I had sported in Portland one day, 
and he said, ‘Oh well, they won’t find that out.’ Sadie 
Parker then told Mr. Cohen, calling him by his first 
name, that | had worked for her a httle over te 
weeks the preceding winter, and Mr. Cohen told Sadie 
that she wouldnt hawe to tell that, Tlvein lite soaiigy 
“They have to prove that she is a sporting girl.’ 

Page 48. Mr. Cohen then asked me whether I had 
any telegrams or letters in my trunk, and I told him 
that I didnt have any; that all I had consisted Gm 
postal cards at different places where I had worked, 
and he told me, ‘Well, 1f they should show vou those, 
just say you don't remember. Or. Colven asked@me 
if I came direct fromy Cleweland, ere, amd I told imam 
that May and 1 had stopped in Denver-and hal @ 
sporting house together, and Sadie Parker said that 
if they scared May, she would tell the truth and get 
me up for perjury, and | asked the meaning of perjury, 
and Sadie Parker said to tell a he. And Mr. Cohen 
said, ‘She can deny that she ever sported, and then 
he said that when they took me down [ should see 
May, because if May told that she and I had sported 
together, | could say that I did sport, but that I was 
not brought here for immoral purposes, and when I 
sported | did it of my own free will; and if May didn't 
tell T could deny that L sported. 

Page 49. Sadie Parker then asked Mr. Cohen if he 
didn't think it best for me to leave town so that they 


could not get me, and Mr. Cohen said no, that T night 
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as well go down and give myself up; that they were 
bound to get me. Then Mr. Cohen said, ‘Now I will 
give you my card, and in case they do take you, call me 
up no matter what time it 1s; you call me up when 
they come down to take you’, and he wrote down his 
phone number and gave me his card. 
Page 50. I told him I had some postal cards in my 
trunk from different places where I had sported, and 
he said, “When they show you, then just say that you 
dont remember. He went away just before six, 
leaving his card, and saying that he had his machine 
and was going home to supper. I was arrested late 
(iat sanve night about half past ten at the same room 
merierOxtord Hotel, and was taken to the city jail. 
Pir. Cohen told me at that time that he had a good 
stand in with the Government people, and he men- 
tioned the name of assistant district attorney Evans. 
f told Mir. Cohen at that time that I had practiced 
prostitution in Baker, Oregon, and also in Denver, 
Colorado, and that May and I had had a house to- 
Qeuncre 

In cross examination Esther Wood testified as to 
what took place at the Oxford Hotel on the night it 
is claimed the defendant suborned her, as follows: 

eaeeo! Whetirstimie that leverivet MreCo- 
hen was at the Oxford Hotel, May 7th. -I didn’t know 
him at all before that time. He was there from 5:15 
to just before six. It was before six when he left be- 
cause the cirls said they had an engagement to sup- 


per at six. Mr. Cohen was there over half an hour, 
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but not for an hour. I didn’t send for him, or request 
that he be sent for and am not sure who sent for him 
because I remained in the room. I heard Rose Heller, 
the girl I stayed with that night at the Oxford, talk 
about an attorney, but | didn’t know she had sent 
for one. She was there when Mr. Cohen was, and 
[ think but I am not sure, that she sent for lim W@W 
talked to him because, just before he caine in, | heard 
one of the girls say they would call him on the phone, 
and when he came Ididn't know he was for ave iam 
they said they would call a lawyer at the telephone, 
and I was laying on the bed rather sick, and he came 
in, and Sadie Parker talked te him first, velting init 
was the girl with the two Jewish fellows taken out of 
the Levens Hotel. 1] said nothingeat the treme, aad 
Mr. Cohen-said he had seen them, referrime to thetiwe 
men who had been arrested that morning, and that 
they were turned over to the government, and Sadie 
Parker and she knew that. Mr. Cohen then turned 
around and said, ‘Why this May is married to this 
Joe Albin. I had not known that before. He then 
asked was I married to Jake Gronich, and those were 
his first words to ne. I hesitated to answer, but J 
told him 1 was married aiter Sadie Parker told ave 
that he was my lawyer, and that | should tell him 
the truth. 

Page 65. Lhad not been arrested at that time. [was 
arrested that same night about 10:30. (May 7th). 
I retained Mr. Cohen that afternoon as my lawyer. I 


paid him nothing for his services. Sadie Parker told 
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him we were down and out; we didn’t have any mon- 
ey, but she would go around among the Jewish people 
and pick up a collection, and she would pay him. I 
didn't know whether he was paid anything or not. 
itesaskeed time once at the eity jail if | had any money, 
and [ told him no, but I told him if I did get out that 
im vowkd "pay hin. Iie said, ‘That as all right; I am 
not worrying about that; that is all right.’ I told him 
1 was marfied to Jake Gronich. I told him at that 
time I had been practicing prostitution in Portland, 
in Baker City, Denver, Colorado, and Cleveland, Ohio. 
How I happened to tell him this was that when Sadie 
said that if they scared May, she would tell every- 
thing, and I told him, ‘Yes, I worked with her back 
east. But he said, “Well, when you see her, then if 
she should tell that, then you tell that he didn’t bring 
you here for immoral purposes, and that you did it of 
yer Own tree will, If she doesnt tell it, deny you 
sported. That is the only way to save him because 
they found the receipts, the railroad tickets, right in 
his pockets. © 

Rose Heller in testifying what took place in the 
room at the Oxford Hotel, when the Government 
claim that Esther Wood was suborned, testified as 
follows: 

“T remember the night her husband, Jake Gronich, 
was arrested. Esther Wood at that time was off 
with me. We were to a show, and separated about 
one o'clock in the morning. She came back between 


two and two thirty about. in a taxicab, to room 3 in 
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the Oxford Hotel, which is my room. She stayed 
with me a whole night and the next day. This is the 
first time I have ever seen Mr. Cohen since I got him 
for Esther Wood. I got him for Esther Wood about 
the night after Jake was arrested. Mrs. Levens tele- 
phoned me and told me te go and get Mr. Cohen. I 
went to Mr. Cohen's office and left my name with 
the stenographer; he came down that afternoon to the 
Oxford, room 3. When he came into the room, there 
was Sadie Parker, Violet Woods, Esther Wood and 
myself there. It must have been between four and 
five o'clock m the afternoon. “He stayed about ten 
or fiiteen nunutes. Adter Nir. Cohen came mG 
asked Esther Wood what the trouble was, and she 
told him that a man Was arrested, and lhe said le 
knew all about it. Then she asked him if he wanted 
to be her attorney. He said yes, but he knew that 
Jake had got another lawyer, and he would not mix 
in. Esther Wood said she sported in Baker and As- 
toria, that is all, and then Sadie Parker spoke up and 
said, ‘She worked for me one day up in my house.’ 
Page 103. ©. Was anything said by Mr. Cohen as 
to what Esther Wood should say in regard to her hav- 
ing practiced prostitution ? 

A. Well, he told her to say that she didn't sport. 

©. Was anything said about May Swindle? 

A. No, 1 didn’t hear nothing about it. 

On eross examination, Rose Heller testified in sub- 
stance as follows: 
Page 103. I am held as a witness m this case, alse 
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for Jake Gronich. I wasn't put in jail. I testified in 
this case. 

Atter Mr. Cohen first came into the room, the 
first thing that happened was that Esther Wood 
ached him if he cotld not be her attorney, 
and he said he could not take the case for 
Jake Gronich had got another lawyer. She 
aeked lum af he could be fake Gronich’s at- 
wommey, mre Colten said; Well’, he said, “if they 
will discharge this other lawyer he will take the case.’ 
Pecher cried, and [ told-her not to ery, that every- 
thing would be all right; and then she wanted to run 
oeay. Wr. Colien said, “You bettervstay here, tor 
he said, ‘it is no use to run away. You might as well 
eo io the court and give yourself up.’ Then there was 
a whole bunch of them in the room; they were talk- 
ing all kinds of language, and J don't know what they 
said. Esther said she sported in Baker and Astoria, 
ameanmwouxed tere for Sadie oneday. I don't remem- 
ber how she happened to tell Mr. Cohen about that. 
She told Mr. Cohen herself she was married; Mr. Co- 
hen didn't ask her. Mr. Cohen didn't ask her whether 
she had been sporting. I didn’t hear anything about 
Denver. But just those two towns, Baker and As- 
fomattnat isuall, After she told him that, Mr. Cohen 
said, ‘You don't have to say that; they won't find that 
out.’ Fle told her not to say that she had been sport- 
ing. I can't remember his exact language. The only 
words that I remember are that she said she was 


sporting in Baker and Astoria, and here one day for 
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Sadie Parker. Those few words I remember, and 
Cohen said “You don’t have to say you sported’, he 
said, ‘they won't find you out.’ At that time Esther 
had not been arrested, and nobody knew that she 
would have to testify any place. Esther knew that 
she was going to be arrested because she heard that 
Gionich was,—that the government had got in, so 
she knew that there was no chance for her to run 
away. I do not remember hearing Esther Wood in 
that conversation say anything about anything else.” 

Violet Woods, testifying about the matters occur- 
ring at the room in the Oxford Hotel on the night i 
question, testified as follows: 

I live at the Levens Hotel, and my oceupationis a 
sporting girl. I am acquainted with the defendant, 
Max G. Cohen. I have seen him once, that was the 
day aiter Gronrch’s*arrest, either May Gor 7, 1912 @ 
was in Rose Heller's raom before he came in, Rose 
Heller, Esther Wood and Sadie Parker were also 
there, It was some tinre aiter five o'cleck before We 
arrived. I[ think he stayed about thalti am Hour ff 
don’t know whether Sadie Parker or Rose Ebeller 
called for him. Esther Wood was on the bed crying, 
and Mr. Cohen said, ‘What does this mean, and what 
is this abott?’ Sadw Parker says, ‘Shiens dhe girlie 
the two fellows that were taken last night. Mr. Co- 
hen said, 'Yes, I just came, ] was up there and saw 
them turned over to the marshal’ and he said, ‘they 
have a colored lawyer.’ Sadie Parker asked if he 


could do anything. THe asked Esther 1f she was mar- 
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ried, and Esther hesitated, and she didn’t want to 
say anything, and Sadie Parker said, ‘Esther you can 
tell Max because he is your lawyer, and he can see 
what he can do for you’, and Esther didn’t want to 
tell him anything at first, and finally we told her, all 
of us, ‘Go ahead, tell Max Cohen; maybe he can do 
something for you.” Esther started to tell about her 
case, and she said, ‘We came here with this May and 
this Joe, and he said, ‘Yes, I know, I have heard 
May was married to him’, and Esther spoke up and 
said, ‘Is that so?’ She was kind of surprised, and he 
said, “Yes I think she said she was married’, and so 
Sadie Parker handed Esther $3.00 and she said I 
would give her $5. and we would see if we could not 
get her away from here. Mr. Cohen said that would 
not do; ‘It is no use for her to go away’ as we asked 
him if that would not be best. He said, ‘No, I wouldn't 
advise her to go away; if she goes away she might 
just as well give herself up to the government, go up 
aidmemee erseli up, tle savd, “She has no chance to 
get away’, and Esther had told him the different 
places where she had been, and she told him where 
she had sported one day here. She said about these 
different places, ‘What will they do 1f they find out?’ 
And Mr. Cohen said, “Well, have you sported since 
poremave been back? “Siie said; “Yes | have sported 
omerdag@on Uihird Street since | have been back’. 
sadie Parker then said, ‘She worked for me last year 
about Christmas day, something like that’, and he 


said, “They won't find that out: you can say you were 
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rooming there’ and Sadie Parker said, ‘She has been 
at Astoria’, and Esther Wood spoke up and told Mr 
Cohen that when she was on her way out here she had 
a house with May in Denver, and she said she was 
here last year in Baker City, and sported in Astoria 
and Portland since she came back, and he said, ‘They 
will have to prove you have been sporting; I don't 
think they can find out.’ And Esther Wood said, 
‘What will I do if they do find out?’ He said, ‘Well, 
if they do find out, May has told you have (been sport- 
ing) just find out she has told. They might scare you 
and tell you, but find out for yourself. Then you can 
say you did it of your own accord, but your husband 
didn't know anything about it, and if she tells you 
have been sporting, say that Jake didn’t know any- 
thing about it’, that she had done it of her own free 
will, and if May didn't tell, Mr. Cohen told her to 
deny that she had ever been sporting. 
Page 118. Mr. Colien asked her if she had any let 
ters or telegrams in her trunk and she said she didn't 
know whether she had any letters or telegrams or not, 
but thought she had some postals that Jake sent her, 
and that they were in Jake’s handwriting, and Mr. 
Cohen said, ‘Well, if they show you those postals, 
you can say you don’t remember anything about 
them; you don’t remember them.’ ” 

On cross examination Violet Woods, so far as ma- 
terial to this exception, testified as follows: 

“There were five of us in the room including Mr. 


Cohen, and all the conversation was held openly in 
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tie presence of everybody. Mr. Cohen asked Esther 
first how long she had been back, and she said just a 
few days, and he asked her had she been sporting 
since she came back, and Esther didn’t want to say 
anything. After that Esther started to tell him that 
she came out here with May and Joe Albin. I told 
Mr. Cohen J was down in Astoria and Esther was 
sporting there, and Mr. Cohen said, ‘Well, they can't 
find that out; they will have to prove it.’ And Esther 
asked what she should do if May told they had had 
a house in Denver, and Mr. Cohen said that she 
should find out first that May had told, and if May 
had told, that she couid say that she did it without her 
husband’s knowing it and of her own free will; and 
that if May didn’t teli, she could deny she had been 
sporting, THe told ier twice she could deny it. At 
that time Esther Wood had not been arrested and no- 
body had seen her.” 

The other conversations between Esther Wood and 
the defendant taking place after her arrest as she 
claims, are uncorroborated by any other testimony. 

Ty 

The court erred in allowing to be introduced by the 
Goverment the complaint agaist Jacob Gronich 
filed in the preliminary hearing before Commissioner 
Anderson M. Cannon, said complaint being Govern- 
ment’s Exhibit 1, reading as follows: 


VAT LED sPAT ES OF AMERICA, 
District of Oregon.—ss. 


Complaint for violation of White Slave Traffic Act. 
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THE UNITED STATES, 
VS. 

JAKE GRONISA 

Before me, the undersigned, a United States Com- 
missioner for the District of Oregon, personally age 
peared this day Charles P. Pray, who, on oath dee 
poses and says that the said Jake Gronich on or about 
the 8th day of April,1912, at Cleveland im the Sime 
and District of Ohio, did unlawfully, knowingly and 
feloniously procure and obtain a ticket and tickets 
and form of transportation and evidence of right 
thereto to be used in interstate commerce by a woman, 
to-wit, Esther Wood in going from the said Cleve- 
laid, wa the State of Ohio to: Denver m the Staweier 
Colorado, and from the said Denver in the State of 
Colorado to Portland in the State and District of 
Oregon and within the jurisdiction of this court, for 
the purpose of prostitution and debauchery and for an 
inimoral purpose, towit: that she, the said Esther 
Wood should live with him the said Jake Gronich, as 
his concubine, whereby the said woman, to-wit Esther 
Wood was transported in interstate commerce from 
Cleveland in the State of Ohio to the City of Denver 
in the State of Colorado and from the said Denver in 
the State of Colorade to Portland in the State and 
District of Oregon, contrary to the form of the statute 
in such case made and provided and against the ptacé 
and dignity of the United States of America. 

And furthermore the said deponent says he has 


reason to believe, and does believe that Esther Wood 
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and May Swindle alias May Weller are material wit- 
nesses to the subject matter of this complaint. 


Cris. Rabi Swe ee RAY. 


Subscribed and sworn to before me this 7th day of 


May, 1912. 
A. M. CANNON, 


United States Commissioner. 


The said complaint was immaterial to the issue in- 
volved in this cause; and is further immaterial on the 
ground that there is nothing therein contained show- 
ing the materiality of the testimony given at the said 
preliminary hearing by the government’s complain- 
ing witness, Esther Wood, and it does not appear in 
what respect or in what manner the testimony of said 
witness was material to the issue involved in the pre- 
liminary hearing before Commissioner Cannon, nor 
was there any evidence introduced to show the ma- 
teriality of the same, in the above entitled trial, the 
issue to be determined at said hearing being whether 
the government had probable cause to hold Jake Gro- 
nich on the charge of the violation of the White Slave 
Traffic, and although the indictment charges that the 
defendant suborned Esther Wood to give false testi- 
mony at the trial, the record shows that the hearing 
before the United States Commissioner Cannon to de- 
termine whether Jake Gronich should be held for vio- 
lating the White Slave Traffic Act was not a trial in 
the proper sense of the word. 

IY. 


The court erred in the admission of testimony of- 
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fered by the Government in the following instance, 
to-wit: the testimony given by Esther Wood at the 
preliminary hearing before Commissioner Cannon to 
the effect that she did not practice prostitution 
Baker, Oregon, in Portland, Oregon, Denver, Golg= 
rado, or anywhere else in the United States; and tur 
ther testimony given at the trial of the above entitled 
cause, at which trial the said Esther Wood testified 
in substance, so far as relevant, as follows: 

“T have lived in Baker City, Orey Denver, Colomaaigs 
Cleveland, Ohio, Astoria, Oregon, and Portland, Ore- 
gon and I have practiced prostitution in all these dif- 
ferent places. At the preliminary hearing on the 
complaint against Jake Gronich before Commissioner 
Cannon, I was asked whether I had ever practiced 
prostitution at Baker, Denver or Portland, or amp 
other place in the United States, and I answered no, 
whereas, as a matter of fact, I had practiced prostitu- 
tion in the said places.” 

There was no evidenee mtreduced at the trial ae 
show that this testimony was material to the issue 
raised at the hearing before Commissioner Cannon 
on the said complaint against Jake Gronich for vio- 
lation of the White Slave Traffic Act. 

V. 

The court erred in allowing the introduction of cer- 
tain postal cards by the government, marked Gov- 
ernment’s [exhibits 4, 5 and 6 at the preliminary hear- 
ing before United States Commissioner Cannon, at 


which hearing Jake Gronich was charged with viola- 
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tion of the White Slave Traffic Act. Esther Wood 
testified in substance that she did not remember hav- 
ing ever received certain postal cards theretofore sent 
to her by the said defendant, Jake Gronich, and that 
she, the said Esther Wood, did not remember or re- 
call having written or received certain post cards sent 
to and received from the said defendant, Jake Gro- 
niche lier testimony, so far as relevant, is*m sub- 
stance as follows: 

“At the preliminary hearing before United States 
Commissioner Cannon they exhibited to me the card, 
Gov. Ex. 4. This card was sent to me from Canton, 
Ohio, by Jake Gronich, and I got it at Denver, Colo. 
I don't remember just when. Another card, Gov. Ex. 
5, was exhibited to me at the preliminary hearing. 
iieeweromeln Sent this card to me, and | got it in 
Remand At the preliminary examination before 
United States Commissioner Cannon, they asked me 
if | had ever seen this card, and I remember saying 
once no, and again that I didn’t remember. At the 
time I so testified [ did remember seeing the card be- 
fore, and I knew that I was swearing falselv, but so 
testified because my lawyer advised me to. As to 
fo es Ont the preliminary hearing, before U.S. 
Commmniscioner Canmein, they asked me if jake Green 
sent me this postal card, and asked me if I knew any 
fellow named Jake Green, and I said no, and they 
asked me if he sent it to me, and I said no and again 
that I didn't remember. At the time I did remember. 


A card was exhibited to me which was in my own 
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handwriting, and they asked me 1f 1t was my hand- 
writing and I said no, and they asked me again, and 
[ said | didn't remember; and they asked me had | 
ever seen the card before, and I told them that I didn't 
remember. And at the time I so testified 1 Kmevweul 
had seen it before, and I did remember, and I so ts- 
tified because my attorney advised me to.” 

Because of the loss of the postal cards herein men- 
tioned the following stipulation was entered into be- 
tween the parties: 


In the District Court of the United States for the 
District of Oregon. 


STIPU LAO: 


UNIT RD STATIESsG@E Asi hey 
V. 
MAX G. COBEN, 


Defendant. 


At the trial of the above entitled defendant, certain 
postal cards were introduced by the government and 
regularly marked as exhibits. These postal cards 
having been received in evidence, they are now miss- 
ing from the files of the case, and after a strict search 
cannot be found. [For the purpose of establishing the 
identity of said postal cards and the contents of the 
same, it 1s now stipulated that two of said postal cards 
were written by Jake Gronich to the witness Esther 
Wood and the third was written by the witness Es- 
ther Wood to the said Jake Gronich; that each of 


these postal cards tended to show a famiharity be- 


United States of America SY 


tween the said witness Esther Wood and the said Jake 
Gronich; that these postal cards showed upon their 
face that they were transmitted through the United 
States mails and postmarked at approximately the 
time that is charged in the indictment when the de- 
fendant Gronich transported the said witness Esther 
Wood trom Denver, Colorado, to Portland, Oregon. 

Dated at Portland, Oregon, September 26, 1913. 

ClARENCEAL. REAMES, 

Atty. for plaintiff. 

THOMAS MANNIX, 
Atty. for defendant. 


‘There was no evidence introduced at the trial of the 
above entitled cause between the United States Gov- 
ernment and Max G. Cohen, to show in what respect 
or in what manner the testimony in regard to the fore- 
going post cards was material to the issue involved in 
the preliminary hearing before commissioner Can- 
non between the U. S. Government and Jake Gronich; 
nor was there any evidence introduced to show the 
materiality of the same in the above entitled trial. 

Ball 

The court erred in admitting the testimony of Es- 
ther Wood to the effect that she swore falsely in ref- 
erence to her prostitution, in the preliminary hearing 
before the United States Commissioner Cannon 
wherein Jake Gronich was charged with violating the 
White Slave Traffic Act, as well as to the effect that 
sie swore tilsely relative to the postal cards intro- 
duced in evidence and marked Gov. Exs. 4, 5 and 6, 
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for the reason that she, the said Esther Wood, was 
the wife of Jake Gronich, and for that reason her tes- 
tumony against Jake Gronich was incompetent. In 
so far as relevant, Esther Wood testified as follows, 
in substance: 

“I laved in Baker City, Oregon, Denver, Colorame 
Cleveland, Ohio, Astoria, Oregon and Portland, Ore- 
gon, and | have practiced prostitution in all these dif- 
ferent places. At tlhe preliminary hearine om We 
complaint against Jake Gronich before U. S. Commis- 
sioner Gannon, I was asked whether 1 had ever prac 
ticed prostitution in Baker or Denver or Portland or 
any other place in the United States, and J answered 
no, whereas, as a matter of fact I had practiced prosti- 
tution in the said places, and I gave such testimony 
falsely because the defendant Max G. Cohen, had ad- 
wicca! 1mewso tomder 

In regard to the postal cards, Esther Woods testi- 
fied in substance as follows: 

“At the prelrminary hearing before Unived Staues 
Commissioner Cannon, they exhibted toeme a card, 
Gov. Ex. 4. This card was sent to ime from Canton, 
Ohio, by Jake Gronieh, and I got it at Denver, Colé= 
rado, I don’t rensentber jist when. Amother eal 
Gov. Ex. 5, was exhibited to me at the preliminary 
hearing. jake Grenich sént this card to me and J 
got it in Portland. At the preliminary examination 
before U. S. Commissionér Cartnon, they asked nie 
if [ had ever seen this card, and I remember sayin: 


no, and again that [ didn’t remember. At the time 
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iso testified 1 did remember seeing the card before 
and knew that I was swearing falsely, but I so testi- 
fied because my lawyer advised me to. As to Gov. 
Iex. 6, they asked me at the preliminary hearing if 
Jake Green sent me this postal, and asked me if I 
knew any fellow named Jake Green, and I said no, 
omceiey asked ine11 le sent it to me, and I said once 
no, and again that I didn't remember. At the time I 
did remember. A card was exhibited to me which was 
in my own handwriting, and they asked me if it was 
iny handwriting, and I said no, and they asked me 
again and I said I didn’t remember, and they asked 
nievhnad’ | ever seenmthe card*before, and | told them 
imaidm t remember and at the time I so testified I 
knew that I had seen it before, and did remember, and 
I so testified because my attorney advised me to.” 

It also appeared from the testimony that Esther 
Wood had been married to Jake Gronich at Cleveland, 
Gino Deer lO 1910,-and thateat the date of the trial 
of the above entitled cause, the said Jake Gronich and 
Esther Wood were still husband and wife and had 
emer peen divorced. 

iy Tr 

The court erred in giving the following instruc- 
tion :— 

Mom it appears, or there is evidence tending to 
show that Esther Wood was the wife of Groniclh at 
the time of his arrest and had been for some time 
Ppeoitactetos, Vhatawould not excuse him from 2 


violation of the white slave traffic act. No man has 
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a right to transport his own wife from one state to 
another for the purpose of prostitution, so the fact 
that she was his wife would be wholly immaterial 
upon that inquiry or upon this. 

Vell. 

The court erred in giving the following instruc- 
feet: 

Now something has been said about the manner in 
which Miss \Wood was treated before the Commis- 
sioner. Now, I do not think that is very material in 
this case. If she was sworn and testified as a witness 
in that case and knowingly and _ wilfully testified 
falsely, she committed perjury, and that is about all 
that 1s necessary to be said about that matter. It is 
one of the facts in the case and you have a right to 
weigh it along with all the other testimony in the 
case: but however badly she may have been treated or 
however wrongly she may have been treated would 
be no justification or excuse on behalf of this defend- 
antaf, asa matter of fact, she conimmited perjury ae 
his request or his instigation. 

The evidence shows that Esther Wood was mar- 
ried to Jake Gronich at Cleveland, Ohio, on the 10th 
day of December, 1910, and that she was the wite of 
Jake Gronich at the time of the preliminary hearing 
before LU. S. Commissioner Cannon, at which hearing 
Jake Gronich was complained of for violation of the 
White Slave Traffic Act. At thé said hearing the 
said lésther Wood was subjected to threats of impris- 


onment unless she testified at the said hearing against 
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the said Jake Gronich, as appears from Gov. Ex. 3 at- 
tached to the bill of exceptions. 

At the preliminary hearing appears from the record, 
Gov. Ex. 3, p. 2, in the testimony of Esther Wood :— 

Mr, CANNON: You understand you can be pun- 
ished for your attitude? 

my. Wes, sir. 

‘Oe Ie you prefer toe, pumshed and kept in jail 
fauner thaw testify? 

A. Yes, sir. 

©. Very well then, Miss Wood, this is probably 
what will hapen to you unless you do testify. You 
will probably have to go to jail for an indefinite time, 
ii you prefer to do that rather than answer simple 
question. 

x xk *k xk 

Mr. MAGUIRE: Q. What is your name? 

A. I refuse to talk. I told you once. 

©. How old are you? Do you refuse to answer 
that?) Where have you hved in the last two years? 
No you refuse to answer that question also? 

em. WV eay sar. 

©. On what ground? 

Mr. CANNON: I don't think there is any use in 
pursuing this hearing any further. I think I will— 

Mr. STEPHENSON: I would like permission, if 
your honor please, to ask the witness one question. 

Mr. MAGUIRE: li the couft please, I object. to 
that. The government, I think, has subpoenaed this 


witness, and as she has refused to testify, that is no 
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chamce for any cress examination. 

Mr. CANNON: I presume thatistechniiealiiye cen 
rect, although I don't care to put an incompetent wit- 
ness mn jail, if she is, asa matter of fact, iIncompetemm 

* x x * 

©. Where have you lived in the last two or three 
years? 

A. I refuse to answer any durther. *» * Teel 
answer all questions as soon as I have seen my at- 
tofney. I haven't talked to him. J was very aie 
didn't talk to him. 

Mr. MAGUIRE: Her attorney has been notified 
of the time of the hearing and he has already told Mr. 
Pray and myself over the telephone that he had ad- 
vised her to tell the truth about the matter, so there 
is No exense ier lier atime: 

Nir. CANNON: If sheis incompetent, there iste 
use for me to commit her. 

Mr. MAGUIRE: She is not incompetent. I be- 
lieve counsel's position is this; that she is incompetent 
to testify against this defendant because there may be 
a marriage relation claimed between them. 

Mr. CANNON: If understand that isthe rile. 

Mr. MAGUIRE: I think it the court please that I 
will ask for a continuance of this case pending some 
decision one way or the other as to her being compet- 
ent and it may be quite hkely she will change her mind 
when she understands more fully. 

Mr. CANNON: 4 thik she will. J will contivue 


the case and vou can call it up at any time vou see fit. 
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Mr CANNON: I will do this. I will take this 
case under advisement, and this witness will be com- 
mitted to the county jail pending a decision in the 
matter, and I don’t know just when I will be able to 
decide it, and her bond will be fixed at $2500.” 

Mr. MaGuire was Deputy United States District 
Dapeoaey:. 

Thereafter the witness, Esther Wood, gave her tes- 
lumony at the preliminary hearing, as appears from 
Government Exhibit 3. 

WHEREFORE defendant prays that the judgment 
and the proceedings of the said District Court, may be 
reversed. 

Pei! HaaViQOD Y , 

mOscOr C_NEESON, 

THOMAS MANNIX, 
athe '4 Fan Ko) ae DD ae 

Mendorsed): Assignmrents of Error. Filed Sept. 
2, OD 3. 

Ee WIEN INGRNE 
Gicme U.S. DisteermCourt. 
Pade arrerwards, to wit, on the 30 day of September, 
1913, there was duly filed in said Court, an Order 
Allowing Writ of Error, in words and figures as 
follows, to wit: 


[Order Allowing Appeal. | 
In the District Court of the United States for the 
District of Oregon. 
Gere SiA Les"Or AMERICA, 
VS. 


mG. COHEN, 
Defendant. 
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This 30 day of September, 1913, comes the defend- 
ant, by his attorney, and files herein and presents to 
the court a petition praying for allowance of a writ 
of error and assignment of errors intended to be urged 
by him, and praying also that a transcript of the rec- 
ord and proceedings and papers upon which the judg- 
ment herein was rendered, duly authenticated, may be 
sent to the United States Circuit Court of Apeals fo 
the Ninth Circuit, and that such other and further 
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proceedings may be had as are proper in the premises. 

ON CONSIDERATION WHEREOF the court 
does allow the Writ of Eror, and orders that the same 
shall operate as a supersedeas of the sentence and 
judgment given in the said District court, and that a 
iranscript of the record, proceedings and papers in 
this case duly authenticated shall be sent to the Fed 


cnal Circndt Coumt of Appeals. 
Kk. S. EIR: 


Jade. 
And afterwards, to wit, on the 30 day of September, 
1913, there was duly filed m said Court, an Un- 
dertaking on Writ of Error, in words and figures 


as follows, to wit: 
| Undertaking on Writ of Error. } 


[n the District Court of the United States for the 
District of Oregon. 
Na, 5829. 
UNITED STATINS OF ANLERICA, 
VS. 


MAX G. COMEN, 
Defendant. 


United States of America LOT 


WHEREAS, on the 4th day of August, 1913, the 
above named defendant, Max G. Cohen, was con- 
meted in thesabove entitled court and cause, of the 
crime of subornation of perjury alleged in the indict- 
ment to have been committed by the defendant's sub- 
orning one Esther Wood to commit the crime of per- 
jury within said District of Oregon; and 

WHEREAS, on the said 4th day of August, 1912, 
the said Max G. Cohen was by the said District Court 
for the District of Oregon, sentenced to serve a term 
of two years in the Federal penitentiary at McNeil's 
Island, and to pay a fine of One Hundred Dollars; and 

WHEREAS, the said defendant has appealed from 
Saleh juidement of conviction, to the Cirewit Court of 
Appeals tor the Ninth Circuit and has presented to the 
Pieicm@ourt of the United States for the District of 
Oregon, his petition for a writ of error and his assign- 
mlemes Or error, and on-account thereof, said District 
Count did caetie 30th day ot September, 1913, allow 
said writ of error and granted a stay of execution of 
said sentence pending the final decision of said cause 
upon such appeal; and 

WHEREAS, as a condition precedent to the grant- 
ing of said order allowing said writ of error and stay- 
ing said execution, the said defendant did by its order 
direct that the said defendant give bond in the sum of 
Ten Thousand Dollars. 

mor TEP OGRE in consideration of the 
premistes and of sitech appeal, we, NMlax G. Cohen As 


principal, and Grace Cohen and M. Pollay as sureties, 
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da jointly and severally acknowledge ourselves to be 
widebted to the United States of Ampericain thie Gimli 
sum of Ten Thousand Dollars lawful money of the 
United States, to be paid to the United States ia; 
America, and to be levied upon all of our goods, chat- 
iels, lands, tenements and all other pxeperty, ipom 
however, this condition: | 
That if the said Max G. Cohen shall ner Sonic ap- 

pear im the District Court of the United Statesmigs 
the District of Oregon when he shall be called upon 
or lawfully required by order of court or law so to 
do, and thereupon answer all matters and things as 
may be charged against him on behalf of the United 
States relative to or pertaining to such conviction as 
herein recited and shall at all times hold himself 
amenable and stibject to-the orders, the process @ind 
the comnmutiwent of the said District Court oi@uge 
United States for the District of Oregon, and of Tie 
said Circuit Court of Apeals, as shall hereafter from 
time to time be made by said courts or either thereof, 
and shall at all times abide the orders and the judg- 
ments of said courts in said matters, and in event that 
said judgment shall be affirmed by the said Cirewit 
Court of Appeals, will at all times hold himself in 
execution of said sentence, then this undertaking shall 
be void, otherwise it is to be and always remain in full 
force amd etTect. 

MAX G CORBEN (Sea) 

GRACE CORLEW (Saat) 

M. POLLAT (Seal) 


United States of America ee 


Signed, sealed and acknowledged this 30 day of 
September, 1913, before Frederick H. Drake, United 
eeates Commissioner tor the District of Oregon. 

(Colmes. ) Mier ik Eh WIA I, 

United States Commissioner for the 
Distrietiot Oregon. 


[Endorsed]: Undertaking on Appeal. Filed Sep. 


BU, 1m 3. 
A. M. CANNON, 


Clere U.S. District Court. 


And afterwards, to wit, on the 9 day of October, 1913, 
there was duly filed in said Court, a Writ of Er- 
ror, in words and figures as follows, to wit: 


[Writ of Error. | 
Inthe United States Circuit Court of Appeals 
forthe Noméle District. 


‘eee G COHEN, 
initit im Lnror, 


Vs: 
UNITED STATES OF AMERICA, 
Defendant in Error. 


Sw ywitT ED STATES OF AMERICA, ss. 

The President of the United States of America. 
Howie ieee of the District Court of the United 
lates tor the District of Oregon: Greeting: 

Because in the records and proceedings, as also in 


the rendition of the judgment of a plea which its in 
the District Court before the Honorable R. S. Bean, 
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one ot you, between United States of America, Plain- 
tiff and Defendant in Error, and Max G. Cohen, De- 
fendant and plaintiff in Error, a manifest error hath 
happened to the great damage of the said Plaintiff in 
Irror, as by complaint doth appear; and we, being 
willing that error, 1f any hath been, should be duly 
corrected, and full and speedy justice done to the par- 
ties aforesaid, and, in tins behalf, do command you, 
if judgment be therein given, that then, under your 
seal, distinctly and openly, you send the record ai 
proceedings aforesaid, with all things concerning the 
seme, to the United States Circuit Court of Appeals 
for the Ninth Circwit, together with this writ, so that 
you have the same at San Francisco, California, with- 
in thirty days from the date hereof, in the said Circuit 
Court of Appeals to be then and there held; that the 
record and proceedings aforesaid, beime then Ging 
there inspected, the said Circuit Court of Appeals may 
cause further to be done therein to coffect that efi 
what of right and according to the laws and customs 
of the United StatesofAmerica should he done, 
Witness the Honorable Edward Douglas White, 
Chief Justice of the Sapreme Court of the Wied 
States this 9th day of Oetober, 1913. 
( Sal) A. NM. CANNON, 
Clerk of the District Court of the United 
States forthe District of Onegeow. 


[endorsed]: Writ of Error. Filed Oct. 9, 1913. 
A. M. CANNON, 
Clank U.S. Diseiret Comte 


United States of America Teil 


And atterwards, to wit, on the 9th day of October, 
iP evinenevas duly tiled im said Court, a Cita- 
tion on Writ of Error, in words and figures as 
follows, to wit: 


| Citation on Writ of Error. |] 


ee iEi) STATES OF AMERICA, 

District of Oregon.—ss. 

SigermesOnited States of America, Greeting: 

You are hereby cited and admonished to be and ap- 
pear before the United States Circuit Court of Ap- 
Beals tor the Nimth Cirewit, at San Francisco, Cali- 
fornia, within thirty days from the date hereof, pur- 
Suant to a writ of error filed in the Clerk's office of 
the District Court of the United States for the Dis- 
trict of Oregon, wherein Max G. Cohen is plaintiff in 
error and you are defendant in error, to show cause, 
if any there be, why the judgment in the said writ of 
error mentioned should not be corrected and speedy 
justice should not be done to the parties in that be- 
half. 

Given under my hand, at Portland, in said District, 
this 9th day of October, in the year of our Lord, one 
thousand, nine hundred and thirteen. 


R. S. BEAN, 
Judge. 
Service of the within Citation admitted at Port- 
land, Oregon, this 9th day of Oct, 1913. 
CLARENCE L. REAMES, 
United States Attorney. 
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[Endorsed]: Citation on Writ of Error. Filed 
Cie; 1918: 
A. M. CANNON, 
Clerks, 


INDEX 


Page 
Statement of the Cage __.____...-...... 33 d, 
Questions Involved _...._...._.._...._.____] a 3 
Assionments of Wivef_._.................2—— 3 
pieemmient __..____.. -2..-.---52 52-52) 3 eee 25 
Did the Government Make Out a Prima 
Maciet(ase?! _...c-ceecee et eee... 31 
Materiality of the Testimony _______---__----_-- 40 
Prohibited Testimony---Not Subject of Perjury ___48 
Effect of Coercion of Witness____._____--------- 63 


Comelieion .___ _... . -ucusde._-__._. == 66 


Iu the United States Circuit 
Court of Appeals 


NINTH CIRCUIT 


FEBRUARY TERM, 1914 


UNITED STATES OF AMERICA, 
Respondent 


“S No. 2339. 


MAX G. COHEN, 
Defendant-Appellant 


APPELLANT'S BRIEF 


STATEMENT OF THE CASE 


Max G. Cohen, a practicing attorney of the City 
of Portland, Oregon, the defendant in the court be- 
low, was indicted for subornation of perjury and 
was found guilty by the jury at the trial on the 4th 
day of June, 1915, and thereafter sentenced to two 
years’ imprisonment and to pay a fine of $100. The 
circumstances out of which the case arose are as 
follows: 
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One Jake Gronich was arrested prior to May 7, 
1912, for violation of the White Slave Traffic Act, 
in that he was accused of transporting one Esther 
Wood, who was his wife, from Cleveland, Ohio, to 
Portland, Oregon, for immoral purposes. 


Jake Gronich was arrested and his preliminary 
hearing was had before United States Commissioner 
Cannon on or about the 9th day of May, 1912. 


His wife, Esther Wood, was arrested on or about 
the 7th day of May, 1912, and held as a witness, and 
at the hearing she was compelled, under various 
threats of imprisonment for contempt, to testify 
against the said Gronich, although both the United 
States Commissioner and the United States District 
Attorney were informed that she was the wife of 
the defendant Gronich. 


As appears from Government Exhibit 3, attached 
to the Bill of Exceptions, Esther Wood at the hear- 
ing in answer to questions relative to her having 
practiced prostitution in various places, and also re- 
lating to certain postal cards claimed to have been 
sent by Jake Gronich, denied that she had practiced 
prostitution, and said that she did not remember 
about the postal cards. 

The indictment against the defendant, Max G. 
Cohen, was based upon the claim that this testimony 
given by Esther Wood at the preliminary hearing 
before United States Commissioner Anderson M. 
Cannon was false and that the defendant, Max G. 
Cohen, procured, advised, instigated and caused 
Esther Wood to swear falsely at the said hearing. 

At the trial of Max G. Cohen on the issue of 
subornation the Government’s case hinged on the tes- 
timony of three self-confessed habitual prostitutes, 
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Esther Wood, Rose Heller and Violet Woods, who 
testified as to the conversation which took place in 
the Oxford Hotel in the City of Portland, where the 
defendant, Max G. Cohen, was called about five 
o’clock in the afternoon of May 7, 1912, and at which 
place and time the Government claims he advised 
Esther Wood to swear falsely regarding her prior 
prostitution and the receipt and sending of the pos- 
tal cards. 


No motive for the subornation was shown, and 
Max G. Cohen had no connection with the prelim1- 
nary hearing save his visit to the Oxford Hotel by 
request on the 7th day of May, 1912, to confer with 
Esther Wood, whom he did not know, and his gra- 
tuitous appearance at the preliminary hearing at 
which he was informed by the United States deputy 
attorney that he was not in the case at all and that 
his presence was resented. (See Gov. Ex. 3, page 6.) 
At the time of the conversation referred to between 
Maz G. Cohen and Esther Wood, Esther Wood had 
not been arrested or subpoenaed as a witness for the 
preliminary hearing or on any other matter con- 
nected with the case. 


QUESTIONS INVOLVED. 
The questions involved and the manner in which 
they are raised are shown in the following 
ASSIGNMENTS OF ERROR. 
i, 


The court erred in overruling the demurrer to 
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the indictment, said demurrer being based upon the 
following grounds: 


“a. That more than one crime is attempted to 
be charged in said indictment, said indictment con- 
sisting of but one count. 


b. That the said indictment fails to state facts 
sufficient to constitute a crime. 


ce. That the facts stated in the indictment do not 
constitute a crime.” 


Our contention with relation to this assignment 
is that an United States commissioner is without ju- 
risdiction to try any issue between the United States 
of America and a person charged with violation of 
the White Slave Traffic Act. Hence the demurrer to 
indictment in this case charging perjury in the trial 
of such an issue before an United States commis- 
sioner should have been sustained. 


State v. Furlong, 26 Me. 69. 


II. 


The court erred in refusing the motion of the de- 
fendant for an order directing the jury to return a 
verdict of not guilty in the above entitled cause upon 
the following grounds and for the following reasons, 
to-wit : 

“a. That no evidence had been introduced im 
the trial of said cause upon which a verdict of guilty 
could be based. 

b. That the evidence which had been introduced 
in this cause was not sufficient to be the basis of a 
verdict of guilty. 
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ce. That the evidence failed to show that any 
crime had been committed by this defendant. 


d. That the evidence was not sufficient to show 
that the defendant had committed the crime set forth 
in the indictment in this cause.” 


The indictment charges that on or about the 7th 
day of May, 1912, the defendant, Max G. Cohen, “did 
unlawfwly, knowingly, feloniously and corruptly 
procure, advise, obtain and suborn one Esther Wood 
to appear as a witness at the trial and hearing of 
said cause for the United States and to give in evi- 
dence before the said United States Commissioner 
certain matters material and relevant to the issue 
in the substance and to the effect following, to-wit: 
That she, the said Esther Wood, had never practiced 
prostitution in Baker, Oregon, and that she, the said 
Esther Wood, had never practiced prostitution in 
Portland, Oregon, or in Denver, Colorado, or in any 
other place in the United States, and that the said 
Esther Wood did not remember having ever received 
certain postal cards theretofore sent to her by the 
said defendant, Jake Gronich, and that she did not 
remember or recollect having written or mailed cer- 
tain postal cards sent to and received by the defend- 
ant Jake Gronich.”’ 


In regard to the allegations that Esther Wood 
was suborned by the defendant to appear and per- 
jure herself as alleged, Esther Wood had not been 
arrested at the time when the defendant is charged 
with the crime set forth in the indictment, and no 
evidence is introduced that she knew she would be 
arrested. 


The points urged in connection with this assign- 
ment are: 
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The essential elements of subornation appear 
to be: 


a. That the testimony of the witness claimed to 
have been suborned was false. 


b. That it was given by him wilfully and cor- 
ruptly knowing it to be false. 


ce. That the person claimed to be guilty of subor- 
nation knew or believed that such testimony would 
be false. 


d. That he also knew or believed that the per- 
son claimed to have been suborned would wilfully 
and corruptly testify as advised. 


e. That the person charged with subornation in- 
duced or procured the person claimed to have been 
suborned to give such false testimony. 


f. That the testimony claimed to have been 
suborned was material. 


Boren v. U. 8., 144 Fed. 801. 
State v. Fahey, 65 Atl. 690. 
Commonwealth v. Smith, 11 Allen 243. 


Commonwealth v. Douglas, 3 Metcalf 245. 


The crime of subornation of perjury cannot be 
committed unless the person charged with suborna- 
tion had in mind some particular tribunal or pro- 
ceeding wherein he intended that the perjury should 
be committed. And if there are no proceedings in- 
stituted of which the accused has knowledge at the 
time when the crime of subornation of perjury is 
claimed to have been committed, and the language 
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claimed to constitute subornation of perjury is 
equivocal and may have to do with proceedings be- 
yond the pale of the law of perjury, as well as pro- 
ceedings wherein the crime of perjury may be com- 
mitted, in such cases there are no facts upon which 
a charge of subornation of perjury can be predicated. 
Government detectives, marshals and inquisitors 
have no right to compel witnesses or persons accused 
of crime to give them information, and if the advice 
of an attorney relates or may reasonably relate to 
such interviews and inquisitions as to judicial pro- 
ceedings, there is no subornation of perjury. 


State v. Howard, 38 8S. W. 908. 
State v. Joaquin, 69 Me. 218. 
Nicholson v. State, 26,8. E. 360. 


In making out a prima facie case for the jury, 
civil or criminal, the trial judge must determine in 
the first instance, by assuming the truth of all the 
evidence introduced by the party seeking redress 
and admitting all reasonable inferences therefrom, 
whether the contentions of the party seeking redress 
are made out by the evidence introduced, to the de- 
eree of being probable, as distinguished from being 
merely possible. If the evidence makes the conten- 
tions of the party merely possible, he cannot have 
his case submitted to the jury, for in such case the 
jury would not be justified in guessing upon the 
truth of the issue. There must be, in order to make 
out a prima facie case, facts introduced rising above 
the degree of establishing a possibility, and making 
it probable that the contention of the party seek- 
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ing redress is true, before the judge is justified in 
declaring a prima facie case made out 


People v. Bennett, 49 N. Y. 187. 

Ex parte Meyer, 40 Pac. 953. 

State v. Gordon, 76 Pac. 882. 

Sparf v. U. &., 156 U.S. 57; 39 L. Ed. 345 ae 
p. 360. 

See also Patty v. Salem Mills, 53 Or. 357. 

See also Melton v. State, 158 S. W. 550. 


See also particularly the points and authorities 
under assignmentsfollowing. 


III. 


The court erred in allowing to be introduced by 
the Government the complaint against Jacob Gro- 
nich filed in the preliminary hearing before Commis- 
sioner Anderson M. Cannon, said complaint being 
Government’s Exhibit 1, reading as follows: 


United States of America, District of Oregon, ss. 
Complaint for violation of White Slave Traffic Act. 


The United States 
‘V. 
Jake Gronich. 


Before me, the undersigned, a United States Com- 
missioner for the District of Oregon, personally ap- 
peared this day Charles P. Pray, who on oath de- 
poses and says that the said Jake Gronich on or 
about the 8th day of April, 1912, at Cleveland, in the 
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State and District of Ohio, did unlawfully, know- 
ingly and feloniously procure and obtain a ticket 
and tickets and form of transportation and evidence 
of right thereto to be used in interstate commerce 
by a woman, to-wit, Esther Wood, in going from the 
said Cleveland, in the State of Ohio, to Denver, in 
the State of Colorado, and from the said Denver, in 
the State of Colorado, to Portland, in the State and 
District of Oregon, and within the jurisdiction of 
this court, for the purpose of prostitution and de- 
bauchery and for an immoral purpose, to-wit: that 
She, the said Esther Wood, should live with him, 
the said Jake Gronich, as his coneubine, whereby 
the said woman, to-wit, Esther Wood, was trans- 
ported in interstate commerce from Cleveland, in 
the State of Ohio, to the City of Denver, in the State 
of Colorado, and from the said Denver, in the State 
of Colorado, to Portland, in the State and District 
of Oregon, contrary to the form of the statute in such 
case made and provided, and against the peace and 
dignity of the United States of America. 


And furthermore, the said deponent says he has 
reason to believe, and does believe, that Esther Wood 
and May Swindle, alias May Weller, are material 
witnesses to the subject matter of this complaint. 


CHARLES P. Pray. 


Subscribed and sworn to before me this 7th day 
of May, 1912. 
A. M. Cannon, 


United States Commissioner. 


The said complaint was immaterial to the issue 
involved in this cause; and is further immaterial on 
the ground that there is nothing therein contained 
showing the materiality of the testimony given at 
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the said preliminary hearing by the Government’s 
complaining witness, Esther Wood, and it does not 
appear in what respect or in what manner the testi- 
mony of said witness was material to the issue in- 
volved in the preliminary hearing before Commis- 
sioner Cannon, nor was there any evidence intro- 
duced to show the materiality of the same, the issue 
to be determined at said hearing having been whether 
or not the Government had probable cause to hold 
Jake Gronich on the charge of the violation of the 
White Slave Traffic, and although the indictment 
charges that the defendant suborned Esther Wood 
to give false testimony at the trial, the record shows 
that the hearing before United States Commissioner 
Cannon to determine whether Jake Gronich should 
be held for violating the White Slave Traffic Act was 
not a trial. 


IV. 


The court erred in the admission of testimony 
offered by the Government in the following instance, 
to-wit: the testimony given by Esther Wood at the 
preliminary hearing before Commissioner Cannon 
to the effect that she did not practice prostitution 
in Baker, Oregon, in Portland, Oregon, Denver, Colo- 
rado, or anywhere else in the United States; and 
further testimony given at the trial of the above en- 
titled cause, at which trial the said Esther Wood 
testified in substance, so far as relevant, as follows: 


T have lived in Baker City, Oregon ; Denver, Colo- 
rado; Cleveland, Ohio; Astoria, Oregon, and Port- 
land, Oregon, and I have practiced prostitution in 
all these different places. At the preliminary hear- 
ing on the complaint against Jake Gronich before 
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Commissioner Cannon I was asked whether I had 
ever practiced prostitution at Baker, Denver or Port- 
land, or any other place in the United States, and I 
answered no, whereas, as a matter of fact, I had 
practiced prostitution in the said places. 

There was no evidence introduced at the trial to 
show that this testimony was material to the issue 
raised at the hearing before Commissioner Cannon 
on the said complaint against Jake Gronich for vio- 
lation of the White Slave Traffic Act. 

The points and authorities to which the attention 
of the court is specially asked in connection with 
these assignments are: 

To establish perjury or subornation of perjury it 
is necessary not only to show that there was a false 
statement of fact made under oath, but the prosecu- 
tion must go farther and show the materiality of the 
false statement to the issue as well; and this proof 
cannot be supplied either by opinions or by presump- 
tion. 


McClelland v. People, 113 Pac. 640. 

Bledsoe v. State, 42 8S. W. 899. 

Brown v. State, 36 S. W. 705. 
Commonwealth v. Pollard, 12 Metcalf 225, 229. 
Fletcher v. State, 123 Pac. 80. 

Wilde v. State, 123 Pac. 85. 


People v. Teal, 196 N. Y. 372; 89 N. E. 1086; 
25 L. R. A. (N. 8S.) 120. 


U. 8. v. Howard, 182 Fed. 325. 

Rich v. U.S., 33 Pac. 804. 

Lawrence v. State, 2 Texas App. 479. 
U.S. v. Shinn, 14 Fed. 447. 
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And it is not enough to introduce in evidence the 
record of the case in which it is alleged the false 
oath was taken. The Government must go further 
and introduce evidence showing the materiality of 
the alleged perjured testimony to the issue involved. 


McClelland v. People, 113 Pac. 640. 
Bledsoe v. State, 42 S. W. 899. 
Rich v. U. 8., 33 Pac. 804. 


The fact of materiality cannot be established by 
the mere opinions of witnesses. 


Washington v. State, 5 8. W. 119. 
Foster v. State, 22°38. W. 21: 


In testing materiality of testimony charged to 
be perjured, reference must be had to the issue as 
it existed when the oath was administered to the 
witness. 


Bullock v. Koon, 4 Wend. 531. 


v. 


The court erred in allowing the introduction of 
certain postal cards by the Government, marked 
Government’s Exhibits 4, 5 and 6, at the preliminary 
hearing before United States Commissioner Cannon, 
at which hearing Jake Gronich was charged with 
violation of the White Slave Traffic Act. Esther 
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Wood testified in substance that she did not remem. 
ber having ever received certain postal cards thereto- 
fore sent to her by the said defendant Jake Gronich, 
and that she, the said Esther Wood, did not remem- 
ber or recall having written or received certain post 
cards sent to and received from the said defendant 
Jake Gronich. Her testimony, so far as relevant, 
is in substance as follows: 


At the preliminary hearing before United States 
Commissioner Cannon they exhibited to me the card, 
Gov. Ex. 4. This card was sent to me from Canton, 
Ohio, by Jake Gronich, and I got it at Denver, Colo- 
rado. I don’t remember just when. Another card, 
Gov. Ex. 5, was exhibited to me at the preliminary - 
hearing. Jake Gronich sent this card to me and I 
got it in Portland. At the preliminary examination 
before United States Commissioner Cannon they 
asked me if I had ever seen this card, and I remem- 
ber saying once no and again that I didn’t remember. 
At the time I so testified I did remember seeing the 
card before, and I knew that I was swearing falsely, 
but so testified because my lawyer advised me to. 
As to Gov. Ex. 6, at the preliminary hearing before 
United States Commissioner Cannon they asked me 
if Jake Green sent me this postal card, and asked 
me if I knew any fellow named Jake Green, and I 
said no, and they asked me if he sent it to me, and 
I said no, and again that I didn’t remember. At the 
time I did remember. A card was exhibited to me 
which was in my own handwriting, and they asked 
me if it was my handwriting, and I said no, and they 
asked me again, and I said I didn’t remember; and 
they asked me had I ever seen the card before, and 
I told them that I didn’t remember. And at the time 
I so testified I knew I had seen it before and I did 
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remember, and I so testified because my attorney 
advised me to. 


(The postal cards mentioned having been lost and 
misplaced, it has been stipulated that two of the pos- 
tal cards were written by Gronich to the witness 
Esther Wood, and the third by the witness Esther 
Wood to the said Gronich; that each of the cards 
tended to show familiarity between the said parties, 
and that they showed upon their face that they had 
been transmitted through the United States mails 
and post marked approximately at the time Gronich 
is charged in the indictment to have transported the 
witness Esther Wood from Denver, Colorado, to 
Portland, Oregon. ) 


There was no evidence introduced at the trial of 
the above entitled cause between the United States 
Government and Max G. Cohen to show in what re- 
spect or in what manner the testimony in regard to 
the foregoing post cards was material to the issue 
involved in the preliminary hearing before Commis- 
sioner Cannon between the United States Govern- 
ment and Jake Gronich; nor was there any evidence 
introduced to show the materiality of the same in 
the above entitled trial. 


The points and authorities in this connection are 
the same as those set forth under assignment of error 
No. IV, supra. 


VL. 


The court erred in admitting the testimony of 
Esther Wood to the effect that she swore falsely in 
reference to her prostitution in the preliminary hear- 
ing before United States Commissioner Cannon, 
wherein Jake Gronich was charged with violating 
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the White Slave Traffic Act, as well as to the effect 
that she swore falsely relative to the postal cards 
introduced in evidence and marked Gov. Exs. 4, 5 
and 6, for the reason that she, the said Esther Wood, 
was the wife of Jake Gronich, and for that reason 
her testimony against Jake Gronich was prohibited. 
In so far as relevant, Esther Wood testified as fol- 
lows, in substance: 


I lived in Baker City, Oregon ; Denver, Colorado; 
Cleveland, Ohio; Astoria, Oregon, and Portland, Ore- 
gon, and I have practiced prostitution in all these 
different places. At the preliminary hearing on the 
complaint against Jake Gronich before United States 
Commissioner Cannon I was asked whether I had 
ever practiced prostitution in Baker, or Denver, or 
Portland, or any other place in the United States, 
and I answered no, whereas, as a matter of fact, I 
had practiced prostitution in the said places, and IL 
gave such testimony falsely because the defendant 
Max G. Cohen had advised me so to do. 


In regard to the postal cards Esther Wood testi- 
fied in substance: 


At the preliminary hearing before United States 
Commissioner Cannon they exhibited to me a card, 
Gov. Ex. 4. This card was sent to me from Canton, 
Ohio, by Jake Gronich, and I got it at Denver, Colo- 
rado. I don’t remember just when. Another card, 
Gov. Ex. 5, was exhibited to me at the preliminary 
hearing. Jake Gronich sent this card to me and I 
got it in Portland. At the preliminary examination 
before United States Commissioner Cannon they 
asked me if I ever seen this card, and I remember 
saying no and again that I didn’t remember. At the 
time I so testified I did remember seeing the card 
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before and knew that I was swearing falsely, but I 
so testified because my lawyer advised me to. As 
to Gov. Ex. 6, they asked me at the preliminary hear- 
ing if Jake Green sent me this postal and asked 
me if I knew any fellow named Jake Green, and I 
said no, and they asked me if he sent it to me, and 
I said no, and again that I didn’t remember. At the 
time I did remember. <A card was exhibited to me 
which was in my own handwriting, and they asked 
me if it was my handwriting, and I said no, and they 
asked me had I ever seen the card before, and I told 
them I didn’t remember, and at the time I so testi- 
fied I knew that I had seen it before and did remem- 
ber, and I so testified because my attorney advised 
me to. 


It also appeared from the testimony that Esther 
Wood had been married to Jake Gronich at Cleve- 
land, Ohio, December 10, 1910, and that at the date 
of the trial of the above entitled cause the said Jake 
Gronich and Esther Wood were still husband and 
wife and had never been divorced. 


The points and authorities to which the attention 
of the court is called in connection with this assign- 
ment are: 


In the case of U. S. v. Reid et al., 12 How. 362, 
18 L. Ed. 1023, the rule of practice in the federas 
courts for the trial of criminal cases is laid down by 
Chief Justice Taney as follows: 


“The rules of evidence in criminal cases are 
the rules which were in force in the respective 
states when the judiciary act of 1789 was passed. 
Congress may certainly change it whenever they 
think proper within the limits prescribed by the 
Constitution. But no law of a state made since 
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1789 can affect the mode of proceeding or the 
rules of evidence in criminal cases.” 


See leading cases on same subject, Logan v. U.N., 
144 U.S. 263, 36 L. Ed. 429. 

While the foregoing rule of practice is still in 
force in the federal courts, Congress has “certainly” 
(to use the language of Chief Justice Taney) changed 
the practice in preliminary hearings of persons ac- 
cused of crime against the United States by the enact- 
ment of Section 1014 of the Revised Statutes of U.S. 
That section provides that any offender against the 
laws of the United States may be arrested, 1m- 
prisoned or bailed, as the case may be, “agreeably 
to the usual mode of process against offenders in 
such state.” And this means that in all hearings 
for the arrest and commitment of offenders against 
the laws of the United States the then practice of 
the state court shall be followed. 


In re Dana, 68 Fed. 886 at 889. 
U.S. v. Sauer, 73 Fed. 671. 

U.S. v. Garclon, 82 Fed. 611. 
U.S. v. Rundlett, 2 Curt. U.S. 41. 
U. 8. v. Martin, 17 Fed. 156. 

U.S. v. Greene, 108 Fed. 816. 
Martin v. U. &., 44 Fed. 405. 

U.S. v. Horton, 2 Dillon U.S. 94. 


At the time Jake Gronich was arrested for viola- 
tion of the White Slave Traffic Act, Chapter XCI of 
Lord’s Oregon Laws was in full force and effect. 
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This chapter sets forth the procedure in preliminary 
hearings of persons charged with crime. 


Section 1535 of Chapter X XI of Lord’s Oregon 
Laws is as follows: 


“Tn all criminal actions where the husband 
is the party accused, the wife shall be a compe- 
tent witness, and when the wife is the party ac- 
cused, the husband shall be a competent wit- 
ness; but neither husband nor wife, in such 
eases, Shall be compelled or allowed to testify 
in such case unless by consent of both of them; 
provided, that in all cases of personal violence 
upon either by the other, the injured husband 
or wife shall be allowed to testify against the 
other.” 


This section prescribed the rule by which the 
United States commissioner was bound in the pre- 
liminary hearing of Jake Gronich, in which hearing 
the wife of Jake Gronich, Esther Wood, was com- 
pelled and allowed to be a witness. The civil sec- 
tion of Lord’s Oregon Laws, to-wit, Section 733, does 
not apply in criminal proceedings. 


State o. MeGrath, 35 Or, 1095; 57 Pac 321. 
State v. Luper, 49 Or. 607; 91 Pac. 444. 


State v. Luper, 95 Pac. S11. 
Basset v. U. 8., 137 U.S. 496; 34 L. Ed. 763. 


Section 1535, L. O. L., excepts only cases of “per- 
sonal violence upon either by the other” from the 
general prohibition of testimony by the husband and 
wife against each other in criminal proceedings, and 
personal violence under this statute means direct 
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forcible personal violence upon the body of the in- 
Jured spouse as distinguished from injury to the mar- 
riage relation. 

The words “personal violence” are to be con- 
strued according to the ordinary and commonly un- 
derstood meaning of the words as used by English 
speaking people. “Violence” imports active force, 
and the adjective “personal” used to qualify its 
meaning imports that the violence shall be to the 
person as distinguished from his abstract or intangi- 
ble rights. 


Basset v. U.8., 137 U.S. 496; 34 L. Ed. 762. 

State v. Burt, 17S. D. 7; 94 N. W. 409; 106 
Am. St. Rep. 759 and note. 

People v. Curiole, 187 Cal. 538; 70 Pac. 468. 

Miller v. State, 40 8. W. 313. 

Brock v. State, 71 8. W. 20; 100 Am. St. Rep. 
859. 

People v. Quanstrom, 93 Mich. 259; 53 N. W. 

167; 16 L. R. A. 725. 

In re Mayfield, 141 U.S. 115; 35 L. Ed. 637. 

Stein v. Bowman, 13 Pet. 209; 10 L. Ed. 129. 


Commonwealth v. Sapp, 90 Ixy. 580; 29 Am. 
St. Rep. 405. 


The distinction is to be drawn between the statute 
of Oregon and the statutes of some of the states 
which do not restrict testimony to matters involving 
‘personal violence,” but allow generally testimony 
of husband and wife when an offense has been com- 
mitted by one against the other. In construing such 
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statutes some courts have allowed evidence of 
wrongs by one spouse against the other which were 
in their nature wrongs against the marital relation 
rather than wrongs against the spouse by way of 
“personal violence.” 


State v. Chambers, 87 Ia. 1; 53 N. W. 1090. 


Dill v. People, 19 Colo. 477; 41 Am Bt Baw 
260; 36 Pac. 232. 


In a case such as this, where a husband brings 
his prostitute wife to this state for prostitution with 
her aid, assistance and consent, this cannot be said, 
at least if we look at things as they are, to be an 
act of personal violence, for the harlot in such case 
is only plying her trade: Volenti non fit injuria. 


Goldnamer v. O'Brien, 33 8S. W. 831. 
People v. Cundle, 137 Cal. 538; 70 Pac. 470. 
Miller v. State, 40 8. W. 313. 


‘ P 
pr VIL. 


The court erred in giving the following instrue- 
tion: 

“Now it appears, or there is evidence tending to 
show that Esther Wood was the wife of Gronich at 
the time of his arrest, and had been for some time 
prior thereto. That would not excuse him from a 
violation of the White Slave Traffic Act. No man has 
a right to transport his own wife from one state to 
another for the purpose of prostitution, so the fact 
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that she was his wife would be wholly immaterial 
upon that inquiry or upon this.” 


The points and authorities in this connection are 
the same as those under assigninent of error No. VI, 
supra. 

VIL. 


The court erred in giving the following instruc- 
tion: 


“Now something has been said about the manner 
in which Miss Wood was treated before the commis- 
sioner. Now, I do not think that is very material 
in this case. If she was sworn and testified as a 
witness in that case and knowingly and wilfully tes- 
tified falsely, she committed perjury, and that is 
about all that is necessary to be said about that mat- 
ter. It is one of the facts in the case, and you have 
a right to weigh it along with all the other testimony 
in the case; but however badly she may have been 
treated or however wrongly she may have been 
treated would be no justification or excuse on be- 
half of this defendant if, as a matter of fact, she 
committed perjury at his request or his instigation.” 

The evidence shows that Esther Wood was mar- 
ried to Jake Gronich at Cleveland, Ohio, on the 10th 
day of December, 1910, and that she was the wife 
of Jake Gronich at the time of the preliminary hear- 
ing before United States Commissioner Cannon, at 
which hearing Jake Gronich was complained of for 
violation of the White Slave Traffic Act. At the said 
hearing the said Esther Wood was subjected to 
threats of imprisonment unless she testified at the 
said hearing against the said Jake Gronich, as ap- 
pears from Gov. Ex. 3, attached to the bill of excep- 
tions. 
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At the preliminary hearing appears from the rec- 
ord, Goy. Ex. 3, p. 2, in the testimony of Esther 
Wood: 


Mr. Cannon: You understand you can be pun- 
ished for your attitude? 

A. Yes, sir, 

Q. Do you prefer to be punished and kept in jail 
rather than testify? 

A. Yes, sir. 

Q. Very well then, Miss Wood, this is probably 
what will happen to you unless you do testify. You 
will probably have to go to jail for an indefinite 


time if you prefer to do that rather than answer sim- 
ple questions. 


* *K *K *k *K *K *K 


Mr. Maguire: Q. What is your name? 
A. Ivrefuse to talk. I told you once. 


Q. How old are you? Do_you refuse to answer 
that? Where have you lived in the last two years? 
Do you refuse to answer that question also? 


A. Yes, sir. 

Q. On what ground? 

Mr. Cannon: I don’t think there is any use in 
pursuing this hearing any further. I think I will— 

Mr. Stephenson: I would like permission, if 
your Honor please, to ask the witness one question. 


Mr. Maguire: If the court please, I object to 
that. The Government, I think, has subpoenaed this 
witness, and as she has refused to testify, that is no 
chance for any cross examination. 
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Mr. Cannon: I presume that is technically cor- 
rect, although I don’t care to put an incompetent 
witness in jail if she is, as a matter of fact, incom- 
petent. 


2 x x 2K 2k 2 2 


Q. Where have you lived in the last two or three 
year's? 

A. lrefuse to answer any further. * * * I 
will answer all questions as soon as I have seen my 
attorney. I haven’t talked to him. I was very ill. 
I didn’t talk to him. 


Mr. Maguire: Her attorney has been notified of 
the time of the hearing and he has already told Mr. 
Pray and myself over the telephone that he had ad- 
vised her to tell the truth about the matter, so there 
is no excuse for her attitude. 


Mr. Cannon: If she is incompetent there is no 
use to commit her. 


Mr. Maguire: She is not incompetent. I believe 
counsel’s position is this: that she is incompetent 
to testify against this defendant because there may 
be a marriage relation claimed between them. 


Mr. Cannon: I understand that is the rule. 

Mr. Maguire: I think, if the court please, I will 
ask for a continuance of this case pending some de- 
cision one way or the other as to her being competent, 
and it may be quite likely she will change her mind 
when she understands more fully. 


Mr. Cannon: I think she will. I will continue 
the case and you can call it up at any time you see fit. 


Mr. Cannon: I will do this. TI will take this 
case under advisement, and this witness will be com- 
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mitted to the county jail pending a decision in the 
matter, and I don’t know just when I will be able 
to decide it, and her bond will be fixed at $2,500. 

Mr. Maguire was deputy United States district 
attorney. 

Thereafter the witness Esther Wood gave her 
testimony at the preliminary hearing, as appears 
from Government Exhibit 3. 

The points and authorities to which the atten- 
tion of the court is Specially asked in this connec- 
tion are as follows: 

The United States commissioner under Section 
1535, L. O. L., exceeded his power in compelling or 
allowing Esther Wood to give evidence under oath 
against her husband, Jake Gronich, in the prelim1- 
nary hearing wherein he was charged with a viola- 
tion of the White Slave Traffic Act, and for that rea- 
son a charge of perjury or subornation of perjury 
cannot be predicated upon such evidence, even 
though false, for the statute is prohibitive of such 
evidence except by joint waiver of husband and wife, 
and there was no waiver here. 


U.S. v. Grottkan, 30 Fed. 672. 
U.S. v. Bell, 81 Fed. 830. 

State v. Trask, 42 Vt. 152. 

State v. Furlong, 26 Me. 69. 
Collins v. State, 78 Ala. 4383. 
People v. Fitmus, 102 Mich. 318. 
U7. S.v. Bedgood, 49 Fed. 5-4. 
U.S. v. Law, 50 Fed. 915. 

U.S. 0. Howard, 87 Fed. 666. 
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And when a witness has the right of refusing to 
testify under the fifth amendment to the Constitu- 
tion of the United States, which prohibits forced self 
incrimination, and is nevertheless compelled to tes- 
tify, such testimony, even though false, cannot be 
mace the basis of a charge of perjury or of suborna- 
tion of perjury. 


U.S. v. Bell, 81 Fed. 830. 

See Brown v. Walker, 161 U.S. 591. 
Pipes v. State, 9S. W. 614. 

See Wigmore on Evidence, Sec. 2251. 


ARGUMENT. 
The Indietment on Demurrer. 


A demurrer was filed challenging the sufficiency 
of the indictment and pointing out that no crime was 
sufficiently charged. The indictinent states: 


“That on, to-wit, the 9th day of May, 1912, there 
came on to be tried before the Hon. Anderson M. 
Cannon, United States commissioner for the District 
of Oregon, a certain issuc in due manner joined be- 
tween the United States of America and Jake Gro- 
nich, based upon a certain charge and complaint then 
and there pending before the said United States com- 
missioner against him, the said Jake Gronich, for a 
violation of the White Slave Traffic Act.” 


And then the indictment sets forth the particular 
allegations contained in the complaint which charged 
Jake Gronich with violating the White Slave Traffic 
Act. Then we find in the indictment the charge “that 
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before the trial of said issue” the defendant suborned 
Issther Wood. Later in the indictment we find, as 
appears from page 3 of the record, “that afterwards 
on, to-wit, the 9th day of May, 1912, the said issue 
was tried and heard before the said United States 
Commissioner Cannon, etc.,” and still further on ap- 
pears the allegation that the evidence was adduced 
under the oath of Esther Wood that her testimony 
“at said trial and hearing would be the truth, the 
whole truth.and nothing but the truth, and it did 
then and there upon said issue, trial and hearing be- 
come and was a material inquiry whether she had 
‘practiced prostitutionw’ at different places.” And 
further on in the said indictment we find that “upon 
the trial and hearing of said issue of said cause (she) 
did wilfully, corruptly and knowingly,” ete., swear 
falsely. 

The foregoing statement shows that the indict- 
ment charges the subornation of perjury to have been 
with reference to a trial and issue therein joined be- 
tween the United States on one side and Jake Gro- 
nich on the other, with United States Commissioner 
Cannon determining, as a trier of the fact, whether 
or not Jake Gronich was guilty of the crime charged. 
Now it is obvious that if such be the fact the United 
States commissioner was outside of his jurisdiction, 
for his authority was limited to holding Jake Gro- 
nich for the grand jury, and he could not as commis- 
sioner try Gronich. No preliminary hearing of Jake 
Gronich is even mentioned in the indictment. 

The defendant herein had the right to have the 
crime of which he was accused set forth clearly and 
accurately, and if the facts are as charged in the in- 
dictment and these alone are admitted by the de- 
murrer then no crime of subornation of perjury was 
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committed, for the reason that the action of the 
United States commissioner in joining and trying 
the issue respecting the guilt or innocence of Jake 
Gronich for violation of the White Slave Traffic Act 
was clearly extra-judicial. 


U.S. v. Cruikshank, 92 U.S. 542; 23 Lawyers 
Ed. 588. 


A preliminary hearing for determining whether 
an offender against the law should be held to an- 
swer for the offense is not a trial. A trial imports 
the determination of an issue. No issue is deter- 
mined in a preliminary hearing. The degree of proof 
required and the nature of the proceedings involved 
in a preliminary hearing are entirely different from 
those characterizing a trial. 


State v. Belding, 48 Or. 95. 
See also In re Dana, 68 Fed. 886. 


The meaning of the word “issue” has been set- 
tled for ages. Sir Matthew Hale says: “When in 
the course of pleadings they come to a point which 
is affirmed on one side and denied on the other, they 
are said to be in issue.” 

See White v. Emblem, 28 8. E. 761, 43 W. Va. 
819, and Gould on Pleading (5th ed.) defines an 
issue as follows: 


“An issue in pleading is defined to be a sin- 
gle certain and material point issuing out of the 
allegations of the parties and consisting regu- 
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larly of an affirmative and negative,” citing Coke 
on Littleton. 


See also Greenleaf on Evidence, Sec. 51. 


And in U. S. v. Greene, 100 Fed. 941, 944, the 
court held that there was no “issue” as respects the 
indictment until the defendant was arraigned and 
made his plead. Brown, J., in the foregoing case 
said (p. 944): 


“The objection that this (hearing before com- 
missioner) would be ‘trying the issue’ is prema- 
ture. There is no ‘issue’ as respects the indict- 
ment until the defendants are committed, re- 
moved and arraigned and plead not guilty.” 


See cases cited in Vol. IV, Words and 
Phrases, p. 3793. 


So with respect to the meaning of the word “trial” 
there is no uncertainty. There have been trials at 
common law dating back to the Norman conquest, 
trials by ordeal and by battle and by compurgation 
of witness, and finally trial by jury or by the court. 
But the term “trial of an issue” has never been ap- 
plied to a preliminary hearing of one charged with 
crime. The only purpose and the sole scope of such 
a proceeding is the ascertainment by the magistrate 
whether or not there appears to be sufficient basis 
to justify the magistrate in holding the alleged of- 
fender for further investigation by the grand jury 
or other tribunal. Blackstone defines a “trial” to 
be “the examination of the matter of fact in issue 
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in a cause.” 3 Blackstone Com. 330. Lord’s Oregon 
Laws defines a trial in Section 118 as follows: “A 
trial is the judicial examination of the issues be- 
tween the parties whether they be issues of law or 
meet.” 


In Van Buren v. State, 91 N. W. 201, Judge Hol- 
comb said: “A preliminary hearing, however, is in 
no sense a trial in which the defendant’s rights, in 
respect to their guilt or innocence, is adjudged, de- 
termined or prejudiced, whether a hearing results in 
the discharge of the accused person or in holding him 
to appear in the district court to answer the accu- 
sation made against him.” 


Latimer v. State, 53 Neb. 609; 70 Am. St. Rep. 
403. 


See generally Words & Phrases, Vol. VIII, 
p. 7099. 


The case of State v. Furlong, 26 Me. 69, is in 
point here. Furlong was indicted for perjury alleged 
to have been committed in giving testimony before a 
justice of the peace, he being charged with having 
engaged ina riot. The record showed that there was 
no trial before the justice but only a preliminary ex- 
amination. A demurrer to the indictment was inter- 
posed for the reason that it appeared on the face 
thereof that the accused was “tried” before the jus- 
tice of the peace, who was without jurisdiction to 
try such cases, his power being limited to holding 
the accused. Shipley, J., said: 


“It will be perceived that the indictment al- 
leges that Robinson ‘was put on trial, that the 
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justice ‘proceeded to hear and determine the 
matter of said complaint, that the accused testi- 
fied falsely to cause the said John G. Robinson 
to be convicted of the offense charged.’ This 
language is suited to describe proceedings be- 
fore a magistrate, who has assumed jurisdiction 
to try and decide finally upon the guilt or inno- 
cence of the accused, and not appropriate to de- 
scribe proceedings when the magistrate assumes 
only to examine into the guilt or innocence of 
the accused for the purpose of deciding whether 
he should be committed or bound over to appear 
before some other tribunal for trial. The in- 
dictment must therefore be considered as de- 
scribing a case over which the magistrate had 
assumed jurisdiction for the purpose of a trial 
for the conviction or acquittal of Robinson. 
* * * As the justice in this case had no such 
jurisdiction as he appears by the indictment to 
have assumed, he could have no legal authority 
to administer the oath, and the accused could 
not on that occasion have committed perjury.” 


So that if the United States commissioner did 
what the indictment says that he did, namely, try 
Jake Gronich for violating the white slave traffic 
act, the proceedings at that trial, so called, were 
ecoram non judice, for the trial of such offenses as 
violation of the white slave traffic act come within 
the jurisdiction of the federal courts and not within 
the jurisdiction of the commissioners thereof, and it 
follows for these reasons that the indictment failed 
to state a cause of action. Tf, on the other hand the 
proceeding before the United States commissioner 
was not a “trial”? but was a preliminary hearing 
within the province of the commissioner, then there 
is a clear variance between the indictment and the 
proof, and Max G. Cohen was indicted for one of- 
fense and convicted for another. 
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DID THE GOVERNMENT MAKE OUT A PRIMA 
FACIE CASE? 


The next question which, following the order of 
the assignments of error, we shall discuss is whether 
or not the Government failed to make out a prima 
facie case. 


The defendant Max G. Cohen was charged in the 
indictment with unlawfully, feloniously and _ cor- 
ruptly procuring, advising, obtaining and suborning 
one Esther Wood to appear as a witness at the trial 
and hearing of a case before the United States com- 
missioner (the preliminary hearing in the case of the 
United States v. Jake Gronich for violation of the 
white slave traffic act), and to give in evidence be- 
fore the said United States commissioner certain 
matters material and relevant to the issue in sub- 
stance and to the effect following, to-wit: That she, 
the said Esther Wood, had never practiced prostitu- 
tion in Baker, Oregon, and that she, the said Esther 
Wood, had never practiced prostitution in Portland, 
Cregon; and that she, the said Esther Wood, had 
never practiced prostitution in Denver, Colorado; 
and that she, the said Esther Wood, had never prac- 
ticed prostitution at any place in the United States ; 
and that she, the said Esther Wood, did not remem- 
ber having ever received certain postal cards there- 
tofore sent to her by the said defendant Jake Gro- 
nich; and that she, the said Esther Wood, did not 
remember or recall] having written or mailed certain 
postal cards sent to and received by the defendant 
Jake Gronich. 


The Government, to make out its case against the 
defendant, called three women as witnesses, named 
Esther Wood, Violet Woods and Rose Heller. These 
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women admitted that they were habitual prostitutes 
and that they were engaged in that business at the 
time of the trial. So far as material to show that 
the Government failed to make out a prima facie 
case, the evidence of these three women, set out in 
extenso under the second assignment of error in this 
brief, summarized is as follows: 


[esther Wood testified: 


I live at the Levens Hotel in Portland. My occu- 
pation is that of a sporting girl, and has been for 
the last three years, including May 9, 1912. I have 
also practiced prostitution in Denver and in other 
places. On May 6th I lived with my husband, Jake 
Gronich, at the Levens Hotel, having come to Port- 
land about a week before with my husband, and I 
had lived with him for three years prior to the 6th 
of May. He was arrested on the 6th of May. At the 
time I was out with a girl named Rose Heller, and 
when I came back to the Levens Hotel Mrs. Levens 
told me that my husband had been arrested and that 
the detectives were waiting for me. So T spent the 
night at Rose Heller’s room at the Oxford Hotel in- 
stead of at the Levens Hotel, and I stayed there on 
the night of May 7th and was arrested on the night 
of the Sth of May. Mr. Cohen came up to my room 
at the Oxford Hotel about a quarter after five. When 
he came in I was in the room with Sadie Parker, 
Rose Heller and Violet Woods. I was lymg on the 
bed crving. Mr. Cohen asked me if I was married 
to Jake Gronich. TI told him that I was. I told him 
that I had sported in Portland one day, and he said, 
‘Well, they can’t find that out.” Sadie Parker then 
told Mi. Cohen that T had worked for her a little 
over two weeks, and Mr. Cohen told Sadie that she 
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would not have to tell that. Then he said, “They 
have to prove that she is a sporting girl.” Mr. Cohen 
then asked me whether I had any telegrams or let- 
ters in my trunk. I told him that I had postal cards, 
and he told me, “Well, if they should show you those 
Just say vou don’t remember.” Mz. Cohen asked me 
if I came direct from Cleveland here, and I told him 
that May and I had stopped in Denver and had a 
sporting house together, and Sadie Parker said that 
if they scared May she would tell the truth and get me 
up for perjury, and Mr. Cohen said, “She can deny 
that she ever sported,” and then he said that when 
“they” took me down I should see May, because if 
May told-that she and I had sported together IT could 
say that I did sport but that T wasn’t brought here 
for immoral purposes, and when I sported I did it of 
my own free will; and if May didn’t tell, I could deny 
that I sported. Then Mr. Cohen advised me not to 
go away, and said, “Now I will give you my card, and 
in case they do take you call me up no matter what 
time it is; you call me up when they come down to 
take you.” And he wrote down his phone number 
and gave me his card. I told him I had some postal 
cards in my trunk from different places where I 
sported, and he said, “When they show you the posta/ 
eards then just say that vou don’t remember.” He 
went away just before six. I was arrested late that 
same night, about half past ten. I had not been ar- 
rested at that time I talked to Mr. Cohen. I retainea 
Mr. Cohen last afternoon as my lawyer, and I paid 
him nothing for his services. Sadie Parker told him 
we were down and out; we didn’t have any money. 


Rose Heller testified that she was in the room at 
the time when the defendant Max G. Cohen is 
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claimed by the Government to have suborned Esther 
Wood, namely, between five and six o’clock on the 
ifternoon on the 7th of May, 1912. So far as ma 
terial to the contention that the Government failed 
to make out a prima facie case she testified in sub- 
stance as follows: 


I got him (Mv. Cohen) about the night after Jake 
was arrested (May 6, 1912) for Esther Wood. Mrs. 
Levens telephoned me and told me to go and get Mr. 
Cohen. I went to Mr. Cohen’s office and left my name 
with the stenographer. He came down that after- 
noon to the Oxford, Room 3. When he came into the 
room there was Sadie Parker, Violet Woods, Esther 
Wood and myself there. It must have been between 
four and five o’clock in the afternoon. He stayed 
about ten or fifteen minutes. 


Q. Was anything said by Mr. Cohen as to what 
Esther Wood should say about her having practiced 
prostitution? 

A. Well, he told her to say that she didn’t sport. 

Q. Was anything said about Mav Swindle? 

A. No, I didn’t hear anything about it. 


Practically all the testimony of Violet Woods, the 
third woman called by the Government as a witness 
against Max G. Cohen, is copied herein from the bill 
of exceptions, as her statement of what happened in 
the room on the night in question appears more ac- 
curate and better connected than the testimony of 
either Esther Wood or Rose Heller. 


Violet Woods testified in substance, so far as ma- 
terial, as follows: 


I live at the Levens Hotel and my occupation is a 
sporting girl. Tam acquainted with the defendant 
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Max G. Cohen. I have seen him once, that was the 
day after Gronich’s arrest, either May 6 or 7, 1912. 
I was in Rose Heller’s room before he came in. Rose 
Heller, Esther Wood and Sadie Parker were there 
also. It was some time after five o’clock before he 
arrived. I think he stayed about half an hour. I 
don’t know whether Sadie Parker or Rose Heller 
called for him. Esther Wood was on the bed crying, 
and Mr. Cohen said, “What does this mean and what 
is this about?” Sadie Parker says, “She is the girl 
of the two fellows that were taken last night.” Mr. 
Cohen said, “Yes, I just came; I was up there and 
saw them turned over to the marshal,” and he said, 
“They have a colored lawyer.” Sadie Parker asked 
if he could do anything. He asked Esther if she was 
married and Esther hesitated and she didn’t want to 
say anything, and Sadie Parker said, ‘Esther, you 
can tell Max because he is your lawyer and he can 
see what he can do for you,” and Esther didn’t want 
to tell him anything at first, and finally we told her, 
all of us, “Go ahead, tell Max Cohen; may be he can 
do something for you.” Esther started to tell about 
her case, and she said, “We came up here with this 
May and this Joe,” and he said, ‘Yes, I know, I have 
heard May was married to him,” and Esther spoke 
up and said, “Is this so?” She was kind of surprised, 
and he said, “Yes, I think she said she was married,” 
and so Sadie Parker handed Esther $3, and she said 
T would give her $5 and we would see if we could not 
get her away from here. Mr. Cohen said that would 
not do; “it is no use for her to go away,” as we asked 
him if that would not be best. He said, “No, I 
wouldn’t advise her to go away; if she goes away 
she might just as well give herself up to the Gov- 
ernment.” He said, “She has no chance to get away.” 
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Aud Esther had told him the different places where 
she had been, and she told him where she had sported 
one day here. She said about these different places, 
“What will they do if they find out?” and Mr. Cohen 
said, ‘Well, have you sported since you have been 
back?" She said, “Yes, I have sported one day on 
Third street since I have been back.” Sadie Parker 
then said, “She worked for me last year about Christ- 
mas day, something like that,” and he said, “They 
wot find that out; vou can say you were rooming 
there,” and Sadie Parker said, “She has been at As- 
toria,” and Esther Wood spoke up and told Mr. 
Cohen that when she was on her way out here she 
had a house with May in Denver, and she said she 
was here last vear in Baker City, and sported in As- 
toria and Portland since she came back, and he said, 
“They will have to prove you have been sporting; I 
don’t think they can find out.” And Esther Wood 
said, “What will I do if they do find out?” He said, 
“Well, if they do find out that May has told you have 
(been sporting) just find out she has told. They 
might scare you and tell vou, but find out for vour- 
self. Then you can say you did it of your own ac- 
cord, but your husband didn’t know anything about 
it, and if she tells you have been sporting, say that 
Jake didn’t know anything about it,” that she had 
done it of her own free will; and if May didn’t tel], 
Mr. Cohen told her to deny that she had ever been 
sporting. 

That Mr. Cohen asked her if she had any letter 
or telegrams in her trunk, and she said she didn’t 
know whether she had any letters or telegrams or 
not, but thought she had some postals that Jake 
sent her, and that they were in Jake's handwriting, 
and Mr. Cohen said, “Well, if (hey show you those 
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postals you can say you don't remember anything 
about them; you don’t remember them.” 

On cross examination Violet Woods testified, so 
far as material, as follows: 


There were five of us in the room, including Mr. 
Cohen, and all the conversation was held openly in 
the presence of everybody. Mz. Cohen asked Esther 
first how long she had been back, and she said just 
a few days, and he asked her had she been sporting 
Since she came back, and Esther didn’t want to say 
anything. After that Esther started to tell him 
that she came out here with May and Joe Albin. I 
told Mr. Cohen I was down in Astoria and Esther 
was sporting there, and Mr. Cohen said, ‘Well, 
they can’t find that out; they will have to prove 
it.” And Esther asked what she should do if May 
told that they had had a house in Denver, and Mr. 
Cohen said that she should find out first that May 
had told, and if May had told, that she could say 
that she did it without her husband’s knowing it 
and of her own free will; and that if May didn’t 
tell, she could deny she had been sporting. He told 
her twice she could deny it. At that time [Esther 
Wood had not been arrested and nobody had seen 
her. 

The defendant pleaded not guilty and denied the 
commission of the crime charged or any intent to 
commit such crime. 


The first fact to be pointed out in connection 
with this testimony is that at the time this conver- 
sation took place in the Oxford Hotel between the 
defendant Max G. Cohen and Esther Wood, with 
the other women present, Esther Wood had not been 
arrested, and she had no knowledge that she would 


38 


be arrested, except that from her own testimony it 
appears that Mrs. Levens told her that the detec- 
tives had been after her. There is nothing in the 
evidence to show that the defendant Max G. Cohen 
knew when the preliminary hearing of Jake Gro- 
nich would be held, whether immediately or at some 
remote time in the future, or that at the time of 
said conversation he knew that Esther Wood would 
be compelled to testify against her husband, Gro- 
nich. There is no evidence at all in the testimony 
of Esther Wood, Violet Woods or Rose Heller that 
Max G. Cohen either directly or indirectly advised 
Esther Wood to give any testimony, false or other- 
wise, in any judicial proceedings; and outside of 
judicial proceedings Esther Wood was under no ob- 
ligation to tell the detectives anything. She had the 
right to keep her mouth shut. She also had the 
right to tell the detectives anything she pleased, 
false or true, regarding her relations with Jake Gro- 
nich as long as she was not under oath. If Max G. 
Cohen did indeed advise Esther Wood as she said 
he advised her, the natural, if not inevitable, con- 
clusion from the testimony of the Government's wit- 
nesses as to the conversation at the Oxford Hotel 
that he meant and intended that she should not in- 
criminate herself when talking to the detectives, 
who were after her, as appears from her own tes- 
timony; for the only persons who had sought to in- 
terrogate Esther Wood up to this time were the de- 
tectives who had called at the Levens Hotel. 


In order to constitute the crime of subornation 
of perjury the person charged with the subornation 
must have had in mind some particular tribunal or 
proceeding wherein he intended that the perjury 
should be committed: and if there are no proceed- 
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ings instituted of which the accused has knowledge 
at the time the crime of subornation of perjury is 
claimed to have been committed, and the language 
claimed to constitute subornation of perjury is 
equivocal and may have to do with proceedings be- 
yond the pale of the law of perjury, as well as pro- 
ceedings wherein the crime of perjury may be com- 
mitted, in such case there are no facts upon which 
a charge of the subornation of perjury can be predi- 
cated. Government inquisitors have no right to 
compel witnesses or persons accused of crime to 
ceive them information, and if the advice of an at- 
torney relates or may as reasonably relate to such 
interviews and inquisitions as to judicial proceed- 
ings, there is no subornation of perjury. 


In the trial of the defendant herein there was 
direct evidence given by Esther Wood and her asso- 
ciates of the talk had with her in the Oxford Hotel 
on the afternoon of May 7, 1912; but there is no 
direct evidence of any conversations taking place in 
that room on that occasion to the effect that Esther 
Wood should give any evidence at a judicial hear- 
ing; and there is no circumstance in evidence show- 
ing that the defendant intended in his conversation 
with Esther Wood at the Oxford Hotel that she 
should give any testimony anywhere. According to 
all the testimony given by Esther Wood and her as- 
sociates, all he did, at the Oxford Hotel, on the after- 
noon of May 7, 1912, was to advise Esther Wood what 
to say. But when, or to whom, or whereim she was 
to say what she claims she was told to say,—as to 
all this, the evidence is silent except as to Esther 
Wood’s own deductions and opinion—if the quoted 
answers nay be so termed — that the conversation 
she had with the defendant on the aforesaid occasion 
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at the Oxford Hotel constituted advice to commit 
perjury herself before the United States Commis- 
sioner at the preliminary hearing of Jake Gronich. 


See, also, in connection with the question of cor- 
roboration in a case of subornation of perjury, Boren 


v. U.S., 144 Fed. _ 80, and Peo Ne W i, pee ans, 40 e Veu 
y aes a 


ube y ATERIALITY OF uit TESTIMONY. 


A fatal error was committed by the trial court in 
allowing the defendant to be convicted of subornation 
of perjury, in that the testimony claimed to have 
been falsely given at the hearing before U. S. Com- 
missioner Cannon was not shown to have been ma- 
terial to the issue involved at that hearing. To prove 
the crime of perjury, or subornation of perjury, it is 
necessary not only to show that there was a false 
statement of fact made under oath, but the prosecu- 
tion must go farther and show the materiality of the 
false statement to the issue as well, and this proof 
cannot be supplied, either by opinion evidence or by 
presumption. 


McClelland v. People, 113 Pace. 640. 

Bledsoe v. State, 42 S. W. 899. 

Brown v. State, 36 8. W. 705. 

Commonwealth v. Pollard, 12 Mete. 225-229. 
Fletcher v. State, 123 Pac. 80. 

Wilde v. State, 128 Pace. 85. 


People v. Teale, 196 N. Y. 372; 89 N. FE. 1086; 
25 L. R.A. (U3), he! 


U7. S. v. Howard, 132 Fed. 325 
Rich v. UL 8., 33 Pac. 804. 
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Lawrence v. State, 2 Texas App. 479. 
U.S. v. Shinn, 14 Fed. 447. 


Government’s Exhibit 3, which is attached to the 
_ Bill of Exceptions, sets forth the proceedings before 

U. S. Commissioner Cannon at the preliminary hear- 
ing of Jake Gronich for violation of the White Slave 
Traffic Act. Esther Wood was called as a witness, 
and after considerable show of reluctance upon her 
part, testified that she was the wife of Jake Gronich, 
and denied that she had practiced prostitution in Ba- 
ker, Oregon, Denver, Colorado, or in any other place 
in the United States. At that hearing she testified 
that she did not remember having received or sent 
certain postal cards to Jake Gronich. This evidence 
was entirely immaterial, for there was no evidence 
introduced at the preliminary hearing of Jake Gron- 
ich before U. S. Commissioner Cannon for violation 
of the White Slave Traffic Act, of the corpus delictt. 
The question properly before U. 8S. Commissioner 
Cannon at the aforesaid hearing (despite the allega- 
tions of the indictment) was to determine whether 
or not there was probable cause to hold Jake Gronich 
for violation of the White Slave Traffic Act in bring- 
ing Esther Wood to this state for the purpose of pros- 
titution. It was not enough for the Government, im 
order to make out a case of probable cause, to show 
that Jake Gronich brought Esther Wood to this 
state; neither was it enough to show that Esther 
Wood was or was not a prostitute in other states and 
giving full effect to everything in Government’s Ex- 
hibit 3, this was all that was adduced. Assuming 
that it was true that Jake Gronich brought Esther 
Wood to Portland, Oregon, and bought her ticket, 
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and assuming that it was true that she practiced 
prostitution in other states, and assuming that it 
was true that certain postal cards were exchanged 
between them (none of which refers to prostitution 
or evidence any intention to violate the White Slave 
Traffic Act, the Governemnt would have to go still 
farther and supply the missing link, and prove the 
corpus delicti by introducing some evidence that this 
woman was brought to the State of Oregon by Jake 
Gronich for the purpose of prostitution. There was 
a hiatus in the Government’s case at the preliminary 
hearing because of the omission of any evidence tend- 
ing to prove the importation of Esther Wood by 
Jake Gronich for the purpose of prostitution. Al 
that the record shows is the complaint against Jake 
Gronich for violation of the White Slave Traffic Act, 
and the testimony of Esther Wood; and there was no 
evidence introduced of the purpose for which Jake 
Gronich brought Esther Wood to this state. It is not 
enough that the evidence of Esther Wood, as con: 
tained in Exhibit 3, relative to her prostitution in 
other states and to the postal cards, might have been 
relevant under some circumstances, or might have 
been material if other evidence showing the purpose 
of Jake Gronich in bringing Esther Wood to this 
state had not been introduced. The Government was 
under the necessity of showing the facts constituting 
the materiality of the alleged false oath of Esther 
Wood at the preliminary hearing before U. 8S. Com- 
missioner Cannon. Before probable cause of a crime 
ean be established, some evidence of that crime must 
be produced. Merely leading up to a possible crime 
is not evidence of the commission of that crime unless 
other evidence is introduced to show that such a 
crime has actually been committed. There is a dif- 
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ference between the degrees of evidence and no evi- 
dence at all. 


Jake Gronich might have brought Esther Wood 
to Portland for any purpose, good or bad, even 
though she were a prostitute, and some evidence of 
this purpose had to be introduced beyond the mere 
fact of her former prostitution. . 


The White Slave Traffic Act penalizes interstate 
importation of females for immoral purposes. A 
man may, if he desires, marry a prostitute or a lewd 
woman, and import her into any state in the Union. 
The importation does not constitute the crime; it is 
the importation coupled with the intention to use 
the woman for the purposes of prostitution, or im 
violation of the accepted moral code, which consti- 
tutes the crime, and brings the transaction within the 
purview of the White Slavery Act. 


The evidence in this case is undisputed that 
Esther Wood was the wife of Jake Gronich, and 
there being no evidence to the contrary at the hearing 
before Commissioner Cannon, the presumption of 
innocence requires the inference that Jake Gronich 
brought his wife to Portland for a proper purpose. 
He had a right to bring his wife here, and it was for 
the Government to introduce evidence at the prelim- 
inary hearing to show the criminal intent if any 
existed. 


Mere prior prostitution alone could not establish 
that intent in view of the marriage between Jake 
Gronich and Esther Wood. It is possible that a 
woman engaged in prostitution might reform her 
ways and live with a man in lawful wedlock, and no 
presumption could bring the mere carrying of such 
a woman from one state to another within the pro- 
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visions of the White Slave Act. The presumption 
under these circumstances, in the absence of any evi- 
dence to the contrary, would be that Jake Gronich 
brought Esther Wood to Portland for a proper pur- 
pose. 


See State vr. Belding, 43 Or. 98, as to the degree of 
proof necessary to hold a man accused of crime in a 
preliminary hearing. 

A case squarely in point with the present one on 
this phase is McClelland v. People, 113 Pace. 640. It 
appeared in that case that a girl named Nellie Hart 
was charged in the County Court with being a delin- 
quent child under the statute, and that the defend- 
ant, McClelland, suggested that the git] be sent out 
of the jurisdiction of the court in order to avoid the 
publicity of a trial. And it further appears that with 
the aid of the defendant this plan was carried out, 
and he was thereafter formally charged in the 
County Court with contributing to the delinquency 
of the girl. At the trial in the County Court one 
Crowder was called as a witness, and testified that 
McClelland had nothing to do with the departure of 
the girl who had been charged with delinquency, but 
that he, Crowder, had assisted in her departure. 
McClelland was indicted for subornation of perjury 
because it was alleged that he induced Crowder to 
make this false statement at the hearing before the 
County Court. No evidence had been introduced 1 
the County Court showing that the defendant, Mc- 
Clelland, had contributed to the delinquency of the 
girl in question, and his attorneys claimed in the 
trial for subornation of perjury that the procuring 
of Crowder to swear falsely that he assisted the girl 
in going away was not relevant to the issue at the 
trial in the County Court. The Supreme Court of 
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the State of Colorado agreed with this contention of 
the defendant’s attorneys and reversed the case, the 
court saying, through White, JJ.: 


“It is equally essential upon the trial to 
prove the facts showing the materiality of the 
false statements or testimony. The proof should 
show how and wherein the matter upon which 
the perjury is assigned was material to the is- 
sue or point in question. * * * The evidence 
constituting the alleged perjury must have been 
material to the matter then being investigated, 
or the point in question before the court, and it 
devolves upon the people, upon trial, to show its 
materiality. While the test of materiality does 
not require the false testimony to be directly 
pertinent to the main issue or point in question, 
it does require that it have a legitimate ten- 
dency to prove or disprove some material fact 
in the chain of evidence; that is, that it be di- 
rectly or circumstantially material. It is equally 
true that its materiality must be established by 
evidence either direct or circumstantial, and 
cannot be left to presumption. * * * The 
falsity of Crowder’s testimony and his know]- 
edge thereof may be conceded, yet there is an en- 
tire absence of evidence showing or tending to 
show the materiality of the alleged false matter 
testified to by him upon the issue or point in 
question in the case in the County Court where- 
in such testimony was given.” 


See, also, Fletcher v. State, 123 Pac. 80. 
Wilde v. State, 123 Pac. 85. 


The same rule was recognized in Ruch v. U. S., 
33 Pac. 804. The court in that case said in regard to 
a state of facts similar to those in this case: 
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“On the trial of the appellant in the court 
below, the testimony of the appellant given be- 
fore the Registrar and Réceiver of the local land 
office, on the trial of the land contest, was of- 
fered in evidence to the court and jury, in which 
it appeared that the appellant swore that on the 
2ist day of April, 1899, in the afternoon of that 
day, he saw Walter Sheppard at Borrow’'s Cross- 
ing of the South Canadian River, and saw him 
ride into and across said river and thence into 
the Oklahoma country; and it is this evidence 
that is alleged in the indictment to have been 
material on the trial of the land contest and on 
which the perjury is assigned; and it may be 
conceded that this testimony was false, but we 
fail to find in the record which purports to give 
all the testimony of the trial below, any proof 
that it was in any manner directly or indirectly, 
proximately or remotely material to the issue 
tried and determined by the Registrar and Re- 
ceiver of the local land office in the land con- 
test. * * * As there is no sufficient proof 
on the trial below of the materiality of the al- 
leged false testimony of appellant, the verdict 
of the jury was not supported by the evidence 
and was contrary to law, and the court erred in 
overruling appellant’s motion for a new trial.” 


In the case of Bledsoe v. State, 42 S. W. 899, it 
appears that one St. John was tried for the crime of 
burglary committed by breaking into a drug store. 

3ledsoe, the defendant, swore that he examined a 
safe in the drug store which the said St. John was 
charged with having broken into and that the door 
of the safe had been bored and picked, and that the 
hole was one-half inch in diameter. Bledsoe was in- 
dicted for perjury, the indictment charging that 
these statements in regard to the hole being bored in 
the safe door were false. He was convicted of per- 
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jury in the lower court, but the Supreme Court re- 
versed the decision on the ground that it had not 
been shown that this evidence was material to any 
issue involved in the trial of St. John for the alleged 
burglary. The court said: 


“The only evidence tending to show that this 
evidence was material to the issue raised on the 
trial of St. John for having broken and entered 
the storehouse of the said company, is that it 
was proved by the witnesses of the state in that 
trial that at the time of his arrest St. John had 
in his possession certain drills and bits three- 
eighths inch in diameter. The theory of the 
state was that the hole in the safe was made 
with these drills or bits, and the testimony of 
Blersoe tended to refute and contradict this the; 
ory, for he testified that the hole was larger 
than the drills or bits. But it is not shown that 
the safe was in the storehouse or that it was 
bored into and broken into on the night of the 
burglary or about that time. * * * The fact 
that St. John was charged with having broken 
into safe and had drills that fitted or did not 
fit the hole in the safe, had no bearing upon his 
guilt or innocence of the charge of breaking and 
entering a storehouse, for which he was being 
tried, unless there be evidence connecting the 
boring of the safe with the entering of the store- 
house. Until that be shown, the evidence con- 
cerning the safe is not shown to be material, but 
you cannot convict a man for one crime bv show- 
ing that he is guilty of another and different 
crime.” 


See People v. Teal, 196 N. Y. 372; 89 N. E. 


1085. 


See, also, the same case reported in 25 L. R. 
A. (N. S.), 120, and note. 
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See, also, Commonwealth v. Pollard, 12 
Metc. 225, 229. 


U.S. v. Shinn, 14 Fed. 447. 
Lawrence v. State, 2 Texas App. 479. 
U. 8. v. Howard, 132 Fed. 325, 


Brown v. State, 36 So. 705. 


And it is not enough to introduce in evidence the 
record of the case in which it alleged the false oath 
was taken. The Government must go farther and 
introduce evidence showing the materiality of the al- 
leged perjured testimony to the issue involved. 


McClelland v. People, 113 Pac. 640, and cases 
supra. 


In the instant case not a scintilla of evidence was 
introduced to show the materiality of the alleged per- 
jured testimony, nor could the fact of materiality be 
established by the mere opinion of witnesses. 


Washington v. State, 5 S. W. 119. 
Foster v. State, 22.8. Wi. 24. 


PROHIBITED TESTIMONY — NOT SUBJECT 
OF PERJURY. 
A most serious and fatal error was committed by 


the Government in compelling Esther Wood to tes- 
tify against her husband, Jake Gronich, at the pre- 
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liminary hearing before U. 8S. Commissioner Cannon, 
on or about the 9th day of May, 1912, at which time 
the alleged perjured and suborned testimony was 
charged as having been given. (See Assignments of 
Error, Nos. 6 and 7.) The U. S. Commissioner, as 
well as the Deputy U.S. District Attorney, Maguire, 
had full knowledge that Esther Wood was the wife 
of Jake Gronich, as appears in Government Exhibit 
5, Which is attached to the Bill of Exceptions, and the 
perjury charged in the indictment to have been sub- 
orned was perjury alleged in the indictment to have 
been committed at the “trial” of Jake Gronich be- 
fore the U. S. Commissioner. 


The rule of practice in the Federal courts for the 
trial of criminal cases is laid down by Chief Justice 
Taney in the leading case of U. S. v. Reid, reported 
in 12 Howard, 362, and also in Lawyers’ Ed., Su- 
preme Court Records, Vol. 13, 1023. In that case 
Chief Justice Taney said: 


“All the rules of evidence in criminal cases 
are the rules which were in force in the respect- 
ive states when the judiciary act of 1789 was 
passed. Congress may certainly change it when- 
ever they think proper within the limits pre- 
scribed by the Constitution. But no law of a 
state made since 1789 can affect the mode of pro- 
ceeding or the rules of evidence in criminal 
cases.” 


And in the case of Logan v. U. S., 144 U.S. 263, 
36 Lawyers’ Ed., 429, at p. 448, Mr. Justice Gray laid 
down the rule as follows: 


“Tor the reasons above stated, the provision 
of Sec. S68 of the Revised Statutes that ‘the laws 
of the state in which the court 1s held shall be 
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the rules of decision as to the competency of wit- 
nesses in the courts of the United States in trials 
at common law and equity’ and admittedly has 
no application to criminal trials, and therefore 
the competency of witnesses in criminal trials in 
courts of the United States held within the State 
of Texas is not governed by the statute of the 
state which was first enacted in 1858, but, ex- 
cept so far as Congress has made specific pro- 
visions upon the subject, is governed by the 
common law, which, as has been seen, was the 
law of Texas before the passage of that statute, 
and at the time of the admission of Texas into 
the Union, as a state.” 


While the foregoing rule of practice is still in 
force in Federal courts, Congress has “certainly” (to 
use the language of Chief Justice Taney) changed 
the practice in preliminary hearings of persons ac- 
cused of crimes against the United States by the en- 
actment of Sec. 1014 of the Revised Statutes of the 
United States. That section provides that any of- 
fender against the laws of the United States may 
be arrested, imprisoned or bailed, as the case may be, 
“agreeably to the usual mode of process against of: 
fenders in such state.” And this means that in all 
hearings for the arrest and commitment of offenders 
against the laws of the United States the then prac- 
tice of the state court shall be followed. 


See U. S. v. Sauer, 73 Fed. 671. 

U. 8. v. Garcelon, 82 Fed. 611. 

U. 8. v. Rundlett, 2 Curt. (U.8.), 41. 
U.S. v. Martin, 17 Fed. 150. 
Marvin v. U.S. 44 Fed. 405. 

U. 8. v. Horton, 2 Dillon (U.8.), 94. 
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At the time Jake Gronich was arrested for viola- 
tion of the White Slave Traffic Act, Chapter X XI of 
Lord’s Oregon Laws was in full force and effect. 
This chapter sets forth the procedure in preliminary 
hearings of persons charged with crime. The pro- 
cedure contained in this Chapter X XI of Lord’s Ore- 
gon Laws would be binding upon the U. S. Commis- 
sioner at the preliminary hearing to determine 
whether or not Jake Gronich should be held for vio- 
lation of the White Slave Traffic Act. 


See U.S. v. Garcelon, 82 Fed. 611. 


And the laws of evidence applicable to the trial 
of criminal cases as well as to preliminary hearings 
would also be binding upon the said commissioner at 
the said hearing. At the time of the hearing of Jake 
Gronich for his alleged violation of the White Slave 
Traffic Act, Sec. 1535 of Lord’s Oregon Laws was in 
full force and effect. It reads as follows: 


“Tn all criminal actions where the husband is 
the party accused, the wife shall be a competent 
witness, and when the wife is the party accused, 
the husband shall be a competent witness; but 
neither husband nor wife, in such cases, shall be 
compelled or allowed to testify in such cases un- 
less by consent of both of them; provided, that 
in all cases of personal violence upon either by 
the other, the injured husband or wife shall be 
allowed to testify against the other.” 


The rule of evidence contained in Sec. 733 of 
Lord’s Oregon Laws, does not apply in criminal pro- 
ceedings, so that Sec. 1535 governs the trial of crim- 
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inal actions in the State of Oregon, so far as the tes- 
timony of husband and wife is concerned. 


See State v. MeCrath, 35 Or. 1095 357 Pac. 321. 
State rv. Luper, 49 Or. G07; 91 Pac. 444. 
SHOU. Laper, SSP aes il 

Basset v. U. 8. 137 U.S. 496; 34 Lawyer’s Ed. 


768. 


In re Dana, 68 Fed. 886, at p. 893, Brown, J., said: 
“The rules of procedure to be followed under Sec. 
1014 are those in force in the state at the time and 
place of the * * * proceeding.” 


It follows, then, that as the U. S. Commissioner 
in the hearing of Jake Gronich for violation of the 
White Slave Traffic Act was bound to follow the law 
of evidence as to the testimony of husband and wife 
in criminal cases, as set forth in See. 1535 L. O. L., 
he exceeded his powers, and went beyond any au- 
thority conferred upon him by law, in compelling or 
eren allowing Esther Wood to give evidence at the 
said hearing against her husband, Jake Gronich. It 
is evident that Esther Wood was an unwilling wit- 
ness, but even though she were a willing witness, 
her testimony could not have been allowed according 
to the statute, unless there was a waiver joined in by 
herself and her husband; and no such waiver ap- 
pears. The evidence given by Esther Wood at the 
hearing that she did not practice prostitution at 
other places, and that she had no remembrance of 
the exchange of postal cards with Jake Gronich, was 
evidence which was absolutely prohibited by law, 
and therefore could form no basis for a charge of 
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perjury or subornation of perjury, even though the 
testimony given was false. 

It is also, of course, axiomatic that evidence 
which is prohibited cannot be material, and inas- 
much as it appears that the evidence of Esther Wood 
was prohibited at the hearing in question, of course 
it cannot be material, and the prosecution failed be- 
cause the requirement that the alleged perjured tes- 
timony must be material was not established in this 
as well as in the respects previously argued under 
the head of “Materiality of the Testimony.” 


In this connection the case of U. S. v. Grottkau, 
30 Fed. 672, is instructive. The defendant in the 
Grottkau case was indicted for perjury, the indict- 
ment charging him with falsely swearing that he had 
resided within the State of Wisconsin for one year 
next preceding his application for citizenship. Sec. 
2165 of the Revised Statutes, relating to the subject 
of naturalization, in the closing paragraph thereof, 
provides, among other things, ‘That the oath of the 
applicant shall be in no case allowed to prove his 
residence.” 


Federal Judge Dryer, in discharging the prisoner, 
said: 


“Then when we come to the third subdivision, 
we find that its language is not that he shall 
declare on oath certain facts in regard to his 
residence, but that it shall be made to appear to 
the satisfaction of the court admitting such 
alien that he had resided within the United 
States five years at least, and within the state 
or territory where such court is at the time held 
one year at least. And the closing sentence in 
this section declares, without qualification, that 
the oath of the applicant shall in no case be al- 
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lowed to prove his residence. This is, in effect, 
a prohibitory clause forbidding the taking of 
the oath of the applicant himself as proof of his 
residence, the evident object of the law being to 
require other proof than that of the oath of the 
applicant, upon the subject. This being the stat- 
ute provision as enacted by Congress, we have 
to apply it in this case. In the interpretation 
of the statute, the familiar and elementary 
principle that to constitute perjury the oath or 
affirmation must be material, or, as it is stated 
in the opinion of the court in the case of Silver 
v. State, 17 Or. 368, it must be required by, or 
have some effect in law. Further, it is elemen- 
tary that perjury cannot be assigned of an oath 
that is extra judicial.” 


The same principle was recognized in the case of 
U.S. v. Bell, 81 Fed. 830. 


See, also, State v. Trask, 42 Vt. 152. 
State v. Furlong, 26 Me. 69. 
Collins v. State, 78 Ala. 435. 
People v. Fitmus, 102 Mich. 318. 

U. S. v. Bedgood, 49 Fed. 54. 

U. 8. v. Law, 50 Fed. 915. 

U.S. v. Howard, 37 Fed. 666. 


An indictment based solely on the testimony of 
wife against her husband was held invalid in Peo- 
ple v. Briggs, 60 How. p. 217; also in People v. Moore, 
65 How. p. 177. See People v. Beadck, 102 N. Ih. 243. 

And in this connection it is well to note the dis- 
tinction which exists between an incompetent wit- 
ness swearing falsely in a proceeding wherein his in- 
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competency can be waived and his testimony in a 
ease wherein he is prohibited from testifying in any 
event. 


See cases cited in U.S. v. Grottkau, 30 Fed. 
672. 


The only exception contained in Section 1535, 
Lord’s Oregon Laws, to the general rule that the hus- 
band or wife cannot testify against the other in crim- 
inal actions, arises in case there is personal violence 
used by the husband or wife against the other. And 
“nersonal violence” under the statute means direct, 
forcible, personal violence upon the body of the in- 
jured spouse, as distinguished from injury to the 
marriage relation. The words “personal violence” 
are to be construed according to the ordinary and 
commonly understood meaning of the words as used 
by English speaking people. “Violence” imports 
active force, and the adjective “personal” used to 
qualify its meaning in Section 1535, L. O. L., imports 
that the violence shall be to the person, as distin- 
guished from his abstract or intangible rights. 


See Basset v. U. S., 137 U.S. 496; 34 L. Ed. 762. 


Also State v. Woodrow, 52 8. E. 545; 2 L. R. A. 
(N.S.) 862. 


In People v. Curiale, 137 Cal. 538; 70 Pac. 468, the 
defendant was charged with statutory rape. The 
statute provided that a husband or wife could tes- 
tify against the other in cases of “criminal violence 
upon one by the other,” and the attorney general 
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urged that this case fell within the exception. The 
Supreme Court of California, speaking through 
Judge Cooper, said: 


“The crime charged was upon the person of 
Isabella Petruccelli, and committed before she 
became the wife of the defendant. Criminal vio- 
lence upon one by the other means what it says; 
criminal violence upon the wife by the husband, 
or criminal violence upon the husband by the 
wife. * * * If the crime charged should be re- 
garded with reference to the person of the wife 
regardless of the question as to whether she was 
the wife at the time of its commission, still we 
do not think it is a case of criminal violence 
under the statute. The act of having sexual in- 
tercourse with a female under the age of sixteen, 
with her consent, is not an act of criminal vio- 
lence. It is a crime, because made so by stat- 
whe.” 


See also Miller v. State, 40 S. W. 315. 


Basset v. U. 8., 187 U.S. £96; 34 TL. Ed. 762. 


State v. Burt, 17S. D. 7: 94 N. W. 409; 106 
Am. State Repts. 759 and note. 

Brock wv. Statc, 71 S. W. 20; 100 Am. State 
Repts. 859. 

People v. Quanstrom, 93 Mich. 259; 53 N. W. 
167: 16 L. R. A. 725. 

Commonwealth v. Sapp, 901 Kan. 280; 29 Am. 
St. Rept. 405. 

Stein vr. Bowman, 13 Peters, 209; 10 L. Ed. 129. 


The statutes of some states allow husband and 
wife to testify against each other in criminal cases, 
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when the offense is committed by one spouse against 
the other without limiting the admissibility to cases 
of “personal violence.” In construing such statutes, 
the courts have allowed evidence of wrongs by one 
spouse against the other which were in their nature 
wrongs against the marital relation, rather than 
wrongs against the spouse by way of “personal vio- 
lence.” 


State v. Chambers, 87 Ia. 1; 53 N. W. 1090; 43 
Am. State Reports, 349. 


Dill v. People, 19 Colo. 477; 41 Am. St. Rep. 
260; 36 Pac. 232. 


In the case of the State v. Chambers, supra, the 
Supreme Court of that state makes a distinction be- 
tween statutes which give the injured spouse the 
right to testify in cases of “personal violence,” as 
distinguished from statutes which give the injured 
spouse the right to testify in cases where one spouse 
commits an offense against the other spouse. 


Judge Given, in the above entitled case, said: 


“In Basset v. U. 8., 1387 U.S. 496, a prosecu- 
tion for polygamy, it was held under the code of 
criminal procedure of Utah that the offense 
charged was not such a wrong against the wife 
as to render her testimony admissible. The ex- 
ception contained in that code is where the tes- 
timony is given with the consent of both ‘in 
cases of criminal violence upon one by the 
other.’ It will be noted that the exceptions in 
these statutes apply to personal wrong or in- 
jury, while under ours they apply to all ‘crim- 
inal prosecutions for a crime committed by one 
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against the other.’ There are many crimes other 
than against the person which one may commit 
against the other.” 


This case distinguishes cases of “personal vio- 
lence” from other offenses against the wife or hus- 
band, as the case may be. 


See, also, Dill v. People, 19 Colo. 477; 41 Am. 
St. Rep. 260. 


In Basset v. U. 8., 187 U. S. 496, which is a lead- 
ing case on the subject, the husband was indicted for 
polygamy, and his original wife appeared against 
him as a witness. The code in the State of Utah 
provided that neither husband nor wife could tes- 
tify against each other “except with the consent of 
both or in cases of criminal violence upon one by 
the other.” In reversing the judgment of the Su- 
preme Court of Utah, Mr. Justice Brewer said: 


“This precise question has never been before 
this court, but the common law rule has been no- 
ticed and commented on in Stein v. Bowman, 13 
Peters, 209-222, in which Mr. Justice McClean 
used this language: ‘It is, however, admitted 
in all the cases that the wife is not competent 
except in cases of violence upon her person, di- 
rectly to incriminate her husband or to disclose 
things that she has learned from him in their 
confidential intercourse. * * * (Is polyg- 
amy such a crime of criminal violence against 
wife?) That it is no wrong upon her person 1s 
conceded, and the common law exception to the 
silence imposed upon the lips of husband and 
wife is only broken, as we have noticed, in cases 
of assault upon one by the other. That there is 
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humiliation and outrage upon her is evident. 
If that is the test, what limit is imposed? Is 
the wife not humiliated? Is not her respect and 
love for her husband outraged and betrayed 
when he forgets his integrity as a man, and vio- 
lates any human or divine enactment? Is she 
less sensitive, is she less humiliated, when he 
commits murder or robbery or forgery, than 
when he commits polygamy or adultery? <A true 
wife feels keenly any wrong of her husband, and 
her loyalty and reverence are wounded and hu- 
miliated by such conduct. But the question pre- 
sented by this statute is not how much she feels 
or suffers, but whether the crime is one against 
her. Polygamy and adultery may be crimes 
which involve disloyalty to the marital relation, 
but they are rather crimes against such relation 
than against the wife; and as the statute speaks 
of crimes against her, it is simply an affirma- 
tive of the old, familiar and just common law 
rule. We conclude, therefore, that under this 
statute the wife was an incompetent witness 
against her husband.” 


The only case which we have been able to find in 
opposition to the foregoing authorities is that of 
U.S. v. Rispole, 189 Fed. 271, a decision of the Dis- 
trict Court for Pennsylvania, where the wife was al- 
lowed to testify against the husband in a case where 
he was charged with violating the White Slave Traf- 
fic Act. This case arose in the Pennsylvania Dis- 
trict. The argument of the learned U. S. District 
Attorney of that district is set forth in full in the 
report of the case probably to strengthen and show 
the reasons for the opinion of the court, which is ex- 
traordinarily short, considering the departure of 
this case from the well settled rules of law, as laid 
down in the foregoing cases. The famous Lord Aud- 
ley’s case, in the House of Lords in 1615, reported in 
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3 Howell’s State Trials, p. 401, is referred to in that 
case. Lord Audley, it will be recalled, procured the 
commission of a rape upon his wife, and of course 
this was an act of hideous personal violence, and to 
allow the wife to testify under such circumstances 
would be no exception to the general rule laid down 
in all the foregoing cases; and if a case should arise 
wherein a husband should force his wife, by means 
of physical violence, to live a life of prostitution, 
this act of the husband might well be construed as 
an act of personal violence. 


But if a moral degenerate should marry a prosti- 
tute, and should aid and assist her in plving her 
trade, and should act the part of pimp or procurer, 
under such circumstances it cannot be said that the 
degenerate husband, vile though his crime may be, 1s 
committing any act of personal violence upon his 
prostitute wife, for she consents to the act, and there 
is no question of personal violence involved. If the 
husband should send his wife out as a shoplifter to 
support him, that act would not be an act of physical 
violence against the wife unless he used actual force 
in sending her out. If she went out of her own free 
will, it could not be said that there was any physical 
violence in the case, for the reason that she con- 
sented. Velenti non fit injuria. Lord Herschell, in 
Smith v. Baker, 60 L. J. 2, p. 70, said: “One who has 
invited or assented to an act being done towards him 
cannot, when he suffers from it, complain of it as a 
wrong.” And to the same effect see 


Goldnamer v. O’Brien, 33.8. W. 831. 
People v. Cundle, 137 Cal. 538; 70 Pac. 470. 
Miller v. State, 40 S. W. 513. 
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It is submitted, therefore, that the Pennsylvania 
court in reaching such a conclusion betrayed a gross 
misconception of the clear distinction between “per- 
sonal violence” and willing compliance. 


On this general proposition we take the liberty of 
citing the views of a non-legal authority on the so- 
ciological phase, since they are instructive, and we 
submit pertinent, in that it is a canon of construction 
that statutory words are to be given their ordinary 
signification. We quote an interview with A. W. 
Elliott, president of the Southern Rescue Mission 
and editor of the Young Woman’s Magazine, which 
appeared in the “Oregonian” of November 18, 1913, 
published in Portland, Oregon. His statement is as 
follows: 


‘We frankly say there never was a joke of © 
more huge proportions perpetrated upon the 
American public than this white slave joke. I 
surely do not believe that there are a dozen girls 
in America today that are in houses of ill fame 
that could not walk out if they wanted to. They 
love that kind of life and will scoff at the re- 
former and even kick him if he does not get out 
when asked to. 


“T could go into detail, writing hundreds of 
pages of my various efforts to redeem them, but 
it would be useless waste of time; it is only 
necessary to tell you that women of the under- 
world will not reform, and there is positively no 
use in wasting your money on them. I have pos- 
itively entered at least two thousand houses of 
ill-repute and have talked face to face with pos- 
sibly fifteen thousand of these women, and I 
pledge vou truthfully that I know them just as 
you know your own little children, and I do not 
hesitate to tell you that they are wedded to their 
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ways and that they laugh at and make fun of 
those who try to help them.” 


Whether there is personal violence in any case is 
a question of fact. Esther Wood, in the preliminary 
hearing before U. S. Commissioner Cannon, when 
her husband, Jake Gronich, was the defendant 
charged with violation of the White Slave Traffic 
Act, testified to no personal violence committed 
upon her by her husband; and even if she had testi- 
fied that Jake Gronich had transported her to the 
State of Oregon for the purpose of prostitution, no 
“personal violence” could be predicated on such an 
act, certainly in the absence of duress on his part. 


For this reason we believe that the case of U.S. 
v. Rispole, supra, will not be followed by this court, 
or by any court which makes a study of the law as 
it is. If Congress wishes to allow married prosti- 
tutes to testify against their husbands under such 
circumstances, all that is necessary to do is to amend 
the White Slave Traffic Act. But until Congress 
takes action upon the matter, the courts should fol- 
low the law according to its principles as it has been 
laid down. See in this connection 


Goldnamer v. O’Brien, 33.8. W. 831. 


Also State v. Moore, 45 Tex. Cr. App. 234; 
2 Am. & Eng. Ann. Cases, 878. 


It follows that Esther Wood, being a prostitute 
from choice, and there being no evidence of physical 
violence upon her, she was prohibited by See. 1535, 
Lord’s Oregon Laws, from giving testimony against 
her husband, Jake Gronich, at the preliminary hear- 
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ing before U. S. Commissioner Cannon for violation 
of the White Slave Traffic Act; and any evidence 
given by her at the said hearing against her husband, 
even though false, the same being extra judicial and 
of no legal effect, could not be used as evidence to 
prove a charge of perjury or of subornation thereof. 


EFFECT OF COERCION OF WITNESS. 
(See Assignment of Error No. 8.) 


It appears from Government Exhibit 3 that Es- 
ther Wood was an unwilling witness. At the out- 
set of her examination she refused to testify, and it 
was only after repeated threats of holding her for 
contempt that she was induced to give evidence at 
the hearing. It is obvious from a reading of this 
exhibit that coercion was used, as is evidenced by 
the following extract: 

“Mr. Cannon (speaking to Esther Wood): You 
understand you can be punished for your attitude? 

a Mes Sit: 

Q. Do you prefer to be punished and kept in 
jail rather than testify? 

A. Yes, sir. 

Q. Very well, then, Miss Wood, this is probably 
what will happen to you unless you do testify. You 
will probably have to go to jail for an indefinite time, 
if you prefer to do that rather than answer simple 
questions. 

x * * * * * * 

Mr. Maguire: Q. What is your name? 


A. I refuse to talk. I told you once. 
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Q. How old are you? Do you refuse to answer 
that? Where have you lived in the last two years? 
Do you refuse to answer that question also? 


A. Yes) sir. 
Q. On what ground? 


Mr. Cannon: T don’t think there is any use in 
pursuing this hearing any further. T think I will— 


Mr. Stephenson: TJ would like permission, if 
Your Honor please, to ask the witness one question. 


Mr. Maguire: If the court please, I object to 
that. The Government, I think, has subpoenaed this 
witness, and as she has refused to testify, there is 
no chance for any cross-examination. 


Mr. Cannon: I presume that is technically cor- 
rect, although I don’t care to put an incompetent 
witness in jail, if she is, as a matter of fact, incom- 
petent. 


* * x * xk 2 XK 


@. Where have you lived in the last two or three 
years? 

A. J refuse to answer any further. I[ will an- 
swer all questions as soon as I have seen my attor- 
ney. I haven’t talked to him. I was very ill. I 
didn’t talk to him. 

Mr. Maguire: Her attorney has been notified 
of the time of the hearing and he has already told 
Mr. Pray and myself over the telephone that he had 
advised her to tell the truth about the matter, so 
there is no excuse for her attitude. 

Mr. Cannon: If she is incompetent, there is no 
use for me to commit her. 


Mr. Maguire: She is not ineompetent. T believe 
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counsel’s position is this: that she is incompetent to 
testify against this defendant because there may be 
a marriage relation claimed between them. 


Mr. Cannon: I understand that is the rule. 


Mr. Maguire: I think, if the court please, that I 
will ask for a continuance of this case pending some 
decision one way or the other as to her being com- 
petent, and it may be quite likely she will change her 
mind when she understands more fully. 

Mr. Cannon: [ think she will. I will continue 
the case and you can call it up at any time you see 
fit. 

Mr. Cannon: I will do this. I will take the case 
under advisement, and this witness will be com- 
mitted to the county jail pending a decision in the 
matter, and I don’t know just when I will be able 
to decide it, and her bond will be fixed at $2,500.” 

Mr. Maguire was Deputy United States District 
Attorney. 

Thereafter the witness, Esther Wood, gave her 
testimony at the preliminary hearing, as appears 
from Government Exhibit 3. 

All through the testimony contained in Govern- 
ment’s Exhibit 3 the witness was browbeaten and 
threatened. As we have already pointed out, the 
Government had no authority to examine this wit- 
ness at all, or require her to testifv against her hus- 
band, neither had it any right to compel her to in- 
criminate herself or give testimony which might in- 
criminate her. For her to practice prostitution, even 
at the instigation of her husband, would constitute, 
under the laws of most of the states, the crime of 
adultery, and she had the right to be silent upon 
this matter if she wished. 
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In the case of U.S. v. Bell, 81 Fed. 830, the rule 
is laid down by Judge Hammond that when a wit- 
ness has the right of refusing to give evidence, under 
the Fifth Amendment to the Constitution of the 
United States which prohibits forced self-incrimina- 
tion, compelling testimony, even though false, is not 
sufficient ground to sustain a charge of perjury or of 
subornation of perjury. 


See Brown v. Walker, 161 U. S. 591. 
Pipes v. State, 9 &. Ws 614. 


Wigmore on Evidence, Sec. 2251. 


CONCLUSION. 


This case presents phases somewhat unusual. 
The defendant is a practicing attorney in Portland, 
Oregon. He was ealled from his office to see this 
woman, Esther Wood, at the Oxford Hotel. He had 
never seen her before, and received no compensation 
from her. He had no motive or purpose in advising 
her to commit perjury. He was not interested in, 
nor was he the attorney for, her husband. He inno- 
cently walked into a trap when he went into room 3 
of the Oxford Hotel on the afternoon of May 7, 1912, 
between the hours of five and six. He was alone. 
The prostitutes numbered four. One of them, [sther 
Wood, was interested. She was the only one who 
had any interest in Jake Gronich, and evidently, 
after her arrest and incarceration for seven months, 
she had some interest in her own fate, as she had 
been indicted for perjury, alleged to have been com- 
mitted at the preliminary hearing before the Ton. 
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U. 8. Commissioner. With two of the prostitutes to 
aid her, it was not strange that she should make 
Max G. Cohen the scapegoat and load her sin upon 
him. The following questions and answers in the 
cross-examination of Esther Wood by Mr. Ralph E. 
Moody may throw a sidelight on some things that 
might influence her to save herself: 


“Q. Well, and how was it that you happened to 
tell Mr. Maguire that Mr. Cohen told you to do this? 


A. Why, because it is the truth. 


Q. I know; but what occasioned you to tell Mr. 
Maguire that? 

A. Well, he told me that if I told him—he told 
me that they were going to sentence me to Lansing 
—to Kansas—he told me I was to be sentenced to 
Lansing, Ikansas,—to the penitentiary, and I said, 
‘Yes, can I plead guilty right away?’ and he said, 
‘You have to wait for the grand jury’; and I told him, 
I said, ‘Yes, I will plead guilty,’ but I said, ‘I was 
forced to do so,’ and he asked me then and I told 
him that I took Max Cohen’s advice. They never 
brought me on to plead guilty, saying I would have 
to wait for the grand jury, and I have never pleaded 
euilty. I told them and admitted that I was guilty 
of lying, but that I was forced to do so. I don’t re- 
member for sure when I was indicted by the grand 
jury, but I think it was right after my husband was 
sentenced to the penitentiary, or it was before. 


Q. Why has not your case been brought on for 
trial? 

A. Why, I was to wait for the grand jury, I 
think. 


Q. Well, I know, but the grand jury indicted you 
» P] ra) e 
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some several months ago. Now, why hasn’t your 
case been brought on for trial? 


A. It is on trial now, isn’t it? It is on trial 
now. This is the trial now. 


Q. You imagine this is your trial here? 


A. I don’t know. I don’t remember the district 
attorney saying anything to me about the trial of 
my case; they subpoenaed me two weeks ago. I had 
a talk with them when I got out on bonds and they 
told me I wasn’t to go away from Portland, and that 
I was under bonds, and they told me I was under 
bonds for Max Cohen’s trial. I guess he was up for 
perjury, too. They didn’t tell me when my case was 
to be brought on for trial. TI don’t know whether I 
have had any understanding with the Govern- 
ment about my case. T am held as a witness now. I 
agreed to plead guilty before I was indicted. I had 
no understanding with them in regard to pleading 
guilty after I was indicted. Mr. Pray and Mr. Ma- 
guire came and talked to me about my swearing 
falsely; they all told me that I swore falsely after 
I got off the stand, and they had conversations with 
me in the court house several times. I first told 
them about Mr. Cohen giving me advice when they 
sentenced my husband, which was two months after 
T had testified. The way I happened to tell them 
that was that I saw in the paper that I was up for 
lying, for perjury, and I went down and asked if 
I could plead guilty, and told them I had hed and 
was forced to do so by my lawyer, Max Cohen. The 
Government has not promised me anything in regard 
to my case, and T have no understanding with them. 
T dow’t know whether I will be prosecuted for per- 
jury. T lied, but IT was forced to do so. T have been 
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indicted, but [ have not pleaded guilty and I am out 
on $50 bail. I was indicted for perjury, and they 
told me they would dismiss it on my own recogni- 
zance, but that I wasn’t to go away. Iam quite sure 
they used the word dismiss. The man who came 
down and said I would be let out on my own recogni- 
zance was Mr. Duke, from the marshal’s office. 
When I talked with Mr. Evans, and told him in an- 
swer to his question, that I wouldn’t run away, he 
said he would try to put my bond as low as he could, 
and asked me if I could put up $50. I told him yes, 
that was all Thad. I don’t quite remember what Mr. 
Evans said about dismissing. I didn’t have any talk 
with Mr. Maguire or Mr. Mowry when I went out. 
I just spoke to Myr. Mowry about my case Saturday, 
and never saw him before then; I didn’t talk with 
anybody else nor with Mr. Maguire. The only time 
I have talked with Mr. Maguire since I have been in 
jail was when I went down to plead guilty, and told 
him about Mr. Cohen telling me to deny that I had 
ever sported. I don’t remember talking to anybody 
after Mr. Maguire. I talked to Mr. Pray once after- 
wards, but not the same day. I have talked to Mr. 
Pray a great many times. He was at the jail quite 
a few times, but not exactly to see me, and I spoke 
to him then. Mr. Pray didn’t advise me to testify 
against Mr. Cohen, and nobody else said anything 
to me about it. I said that ‘when I was going to 
plead guilty that I was going to say that I wasn’t 
the cause of it, because I was forced to do so” I 
didn’t know whether I expect to be sent to the pen- 
itentiary, but I know I am not afraid. I have no 
promise from the government. I don’t know whether 
I will be sent to the penitentiary.” 
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The interest of Esther Wood was adverse to the 
defendant. Although a confessed perjurer herself, 
for the sake of immunity and to avoid the imprison- 
ment at Lansing threatened by the Government of- 
ficials, she became the Government’s informant and 
witness in chief. The Government officials were 
very lenient to this witness. Her bail was fixed at 
$50, while the defendant was required to put up 
$10,000. The witness testified that she was not 
afraid and spoke of conversations with Mr. Evans 
regarding the dismissal of the proceedings against 
her. (See Record, page 31.) 


After Esther Wood had been liberated on $50 
bail, we find, on page 33 of the Record, the following 
testimony given by her: 

“T was convicted once in the police court of pros- 
titution and pleaded guilty. They had me up for 
vagrancy. I have been sporting ever since they 
turned me out of jail. I pleaded guilty. That was 
since they let me loose from jail up here. They ar- 
rest all prostitutes as vagrants. I am now living in 
a house of ill-fame. I first reported to the Gov- 
ernment pretty often, and I think they know I am 
down in a house of prostitution.” 

We find Rose Heller testifying as follows: 

“T haven’t done anything for a whole vear nearly. 
IT have been sick. I have been living at the Oxford, 
but I have now moved to the Levens, and I have not 
been sporting for over a year.” 

And Violet Wood says (page 40, Record) : 

“Tam a prostitute and live at the Levens Hotel.” 

With such witnesses and under threats of send- 
ing one of them to Lansing, the Government has pur- 
sued the defendant with unflinching zeal. 
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Water cannot rise above the source, and the prob- 
ability of the defendant’s guilt cannot rise higher 
than the probability of the truth of the testimony of 
the foregoing prostitutes. There is no proof of the 
defendant’s guilt in this case, or proof of the corpus 
delicti except by the testimony of these women. If 
the corpus delicta was proved by evidence aliunde, 
then circumstantial evidence might enter into the 
case, but here we have a conviction based on the cred- 
ibility of these three women of the underworld, and 
the chief one of them directly interested in the con- 
viction of the defendant. 


It is not enough in this case that the defendant 
was found guilty by the jury. That does not settle 
the ultimate fact of his guilt. He must have been 
found guilty according to law, and then he is, in any 
event, considered legally guilty. We think we have 
shown in this brief that serious error was committed, 
and we have referred to the character of the wit- 
nesses in order to throw a sidelight on the entire 
case and the nature thereof. 


It follows from the foregoing reasons that the 
judgment of the lower court should be reversed, be- 
cause— 


1. The indictment is defective in that it is 
shown on the face thereof that the U. S. Commis- 
sioner had no jurisdiction to try the issue of whether 
or not Jake Gronich violated the White Slave Traf- 
fic Act. 

2. No prima facie case was made out, for it was 
not shown that the defendant had any particular 
proceeding or person in view at which or before 
whom Esther Wood should give false testimony, and 
all the evidence of the conversations at the Oxford 
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Hotel on the afternoon of May 7, 1912, fails to show 
anv subornation of perjury. 


do. The materiality of the alleged false testi- 
mony, to-wit, the prostitution of Esther Wood prior 
to the preliminary hearing of Jake Gronich and the 
alleged false testimony given by her about the postal 
cards, were not shown. 


4, [isther Wood was prohibited from testifying 
against her husband by the state law, Sec. 1535 L. 
O. L., and perjury or subornation of perjury cannot 
be predicated upon testimony given under such cir- 
cumstances. 


ad 


). Testimony obtained under duress or by force 
from a witness rightly entitled to and claiming the 
privilege of silence is not such testimony as will 
form the basis of a perjury or subornation of per- 
jury charge. 

Messrs. MANNIX & SULLIVAN, 
Messrs. BEACH, SIMON & NELSON, 
R. E. MOODY, 


Attorneys for Defendant-Appellant. 
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No. 2339 


IN THE 


United States Circuit Court 
of Appeals 


NINTH CIRCUIT 


UNITED STATES OF AMERICA, 
Respondent, 


NS: 


MAX G. COHEN, 
Defendant and Appellant. 


BRIEF OF RESPONDENT. 


STATEMENT OF FACTS. 


The appellant Max G. Cohen, an attorney of Port- 
land, Oregon, was indicted on November 23, 1912, 
by the United States grand jury for the District of 
Oregon; thereafter, the said criminal action came 
regularly on for trial before a court and jury, the 
Honorable R. 8. Bean, Judge, presiding; on June 4, 
1913, he was duly convicted by the verdict of said 
jury, and thereafter was sentenced by said court to 
serve a term of two vears in a federal prison and 
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to pay a fine of $100.00; it is from this judgment 
that this appeal is prosecuted. 


Upon the trial it appeared in evidence that one 
Jake Gronich and another were arrested on Mav 7, 
1912, charged with violating the White Slave Traf- 
fie Act, alleged to have been committed in procur- 
ing and causing the transportation of one Esther 
Wood from Cleveland, Ohio, to Portland, Oregon, 
for the purpose of prostitution and debauchery. 


The said Esther Wood testified at the trial that 
she was the wife of Jake Gronich and that she was 


not present at the time the arrest was made. She 
returned to the hotel at which she and Gronich were 
stopping and, Jearning of the arrest, went to an- 
other room. The defendant was called from Iis 
office to consult with the said Esther Wood and 
three other prostitutes, and went to the room where 
these women were. He knew that Gronich had been 
arrested and had been charged with white slavery, 
and admitted under oath at the trial that he knew 
that the proseeution was to be had before the fed- 
eral authorities. In this room the defendant was 
advised by Ksther Wood that she was a prostitute 
and that she had practised as such in Denver, Col- 
orado, in Baker City, Oregon, and in Portland, Ore- 
gon, being the places from which, through which and 
to which the Government charged that she had been 
transported for the purpose of prostitution and de- 
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bauchery. In the face of this knowledge, Cohen ad- 
vised Ksther Wood to testifv that she had never 
practised prostitution in Denver, or in Baker City 
or in Portland, or in any other place in the United 
States. The defendant asked Esther Wood if the 
officers were in possession of any letters passing 
between her and Gronich, to which she replied there 
were some post-cards in her trunk, and the defend- 
ant advised hei that if these were shown to her to 
say that she did not remember them and to deny any 
knowledge of them. Another girl had been trans- 
ported at the same time and for the same purpose, 
and Esther Wood raised the question as to what 
she should do in the event that this other girl told 
the truth as to the prostitution of Esther Wood. 
The defendant advised Isther Wood that if such a 
state of affairs should exist and such testimony be 
given by the other girl that she, Esther Wood, was 
to say that the said prostitution was without the 
sanction of Gronich and was upon the own volition of 
listher Wood, but not to say this until such time 
as it was certain that the other girl had given such 
information. 


Esther Wood appeared as a witness before the 
United States Commissioner, at which place a hear- 
ing was had to determine whether or not Gronich 
should be held to answer to the grand jury. The 
defendant was present, represented the said witness 
as her counsel at said hearing, and heard her tes- 
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tify as he had advised her to do. At one of the 
adjournments of the court, in a conversation with 
her, he approved of the testimony that she had 
orven. 


It is admitted that the testimony of Esther Wood 
was wilfully and knowingly false, untrue and per- 
jured, and the testimony of the government witnes- 
ses was directly to the point, that the defendant 
knew it was false and perjured and counseled the 
witness, Esther Wood, to give such testimony and 
was present at the time the perjured testimony was 
given. Gronich was held to answer, was later in- 
dicted, plead guilty and was sentenced to prison. 
Esther Wood was indicted for perjury, and the de- 
fendant Cohen indicted for subornation of perjury. 


By their brief counsel for the appellant Cohen, 
have assigned manv alleged errors. These alleged 
errors are here set forth in the order in which they 
are taken up in the brief and in which they will be 
answered. The errors assigned are substantially as 
follows : 


1. Overruling the demurrer to the indictment 
because the indictment in some phases used the 
words ‘‘trial’? and ‘‘issue’’ in deseribing the hear- 
ing and the determination thereof before the United 
States Commissioner (Transeript of Reeord, p. $1). 

2. Refusal to grant a motion for a directed ver- 
dict of acquittal on the grounds that there was no 
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evidence that the defendant advised and procured 
Esther Wood to give false testimony in any judicial 
proceedings, but only to non-judicial officers of the 
government. (Transcript of Record, p. 81.) 


3. That the court admitted in evidence certain 
immaterial testimony, upon which there could not 
be predicated, but on which the government did 
predicate the crime of perjury, and subornation of 
perjury. These instances are four in number: 


(a) Admission in evidence of the Commis- 
sioner’s complaint against Jacob Gronich, the 
husband of Esther Wood. 


(b) Admission in evidence of the testimony 
of lusther Wood, given in the preliminary hear- 
ing before the United States Commissioner, in 
which she denied having ever practised prosti- 
tution anywhere in the United States. 


(c) Admission in evidence of the postal- 
cards, which were sent and received by Esther 
Wood, and of which she denied having any 
recollection at her preliminary hearing. 


(d) Admission in evidence of all the testi- 
mony of Esther Wood, who was the wife of 
Jake Gronich, on the grounds that said evidence 
was privileged and the privilege not waived. 


4. The court erred in giving the following two 
instructions : 
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(a) That the fact Esther Wood was the wife 
of Jake Gronich is immaterial upon the charge 
of his violation of the White Slave Traffic Act, 
or upon this inquiry, subornation of perjury. 


(b) That the fact Esther Wood was coerced 
into testifving against her husband by threats 
of being put in jail for contempt, is not mate- 
rial in this case. 


The fourth division of errors consisting of the 
two instructions of the court, may properly be con- 
solidated and their justification determined by the 
authorities which determine whether Esther Wood’s 
testimony was material and admissible against her 
hustand. (Sd. ) 


This leaves six alleged errors in the trial of this 
cause. 


ANSWER TO ASSIGNMENTS OF ERROR. 


I. 


The trial court did not err mm overruling the de- 
murrer to the indictment on the grounds that the 
indictment used the words ‘‘trial’’? and ‘‘issue” in 
alleging the hearing before the United States Com- 
missioner, in which the perjured testimony was giv- 
en, because there was no extra-judicial proceeding 
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had or oath administered; the crime with which the 
defendant was charged, was sufficiently deseribed 
in the indictment so that no prejudice occurred and 
all irregularities, if any, are cured by statute. 


iT. 


The trial court did not err in refusing to grant 
a motion for a directed verdict,, which was made bv 
the appellant at the close of all the evidence intro- 
duced upon the trial, for the reason that the evi- 
dence introduced by the government in support of 
its contentions, was sufficient to prove the commis- 
sion of the crime alleged and was contradicted by 
evidence of the defendant. ‘Thus an issue of fact 
was created, which must be submitted to the jury. 


HEE. 


The trial court did not err in admitting the fol- 
lowing evidence: 


(a) The United States Commissioner’s com- 
plaint against Jacob Gronich, or 


(b) The preliminary testimony of Esther 
Wood, or 


(c) The postal cards received and sent by 
Esther Wood, because they were material in 


8 


proving the elements necessary to show a viola- 
tion of the White Slave Traffic Act by Jacob 
Gronich, and with respect to which Esther Wood 
was advised, instigated and caused to testify 
falsely by the defendant Cohen. 


Taye. 


The trial court did not err in admitting the tes- 
timony of the witness, Esther Wood, given at the 
preliminary hearing against her husband, Jacob 
Gronich, which was objected to by appellant, because 
such testimony is not privileged under the issues 
presented in such a case, and the court’s instructions 
assigned as crrors, numbers seven and eight, are 
correct declarations of the law. 


POINTS AND AUTHORITIES. 


The indictment is sufficient when as in this case 
(1) it sets forth with clearness and exactness the 
proceedings in which the perjury instigated by the 
defendant was committed; (2) the facts relative to 
the defendant’s subornation of the material witness, 
and (3) when the defendant is apprised of the 


charge against hin. 
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United States vs. Cruikshank (1875), 92 U. 
S. 542, 568. 


Rosenfeld vs. United States (C. C., Tth, 
1912), 202 Fed. 469, 473. 


The proceeding before the United States Com- 
missioner is sufficiently described so that the verbi- 
age of the words ‘‘trial’’ and ‘‘issue’’ are matters 
of form only, and the indictment is sufficient for 
all purposes when it states the essential facts which 
constitute the crime, in language which leaves no 
doubt in the mind of the defendant of what he is ac- 
eused: 


Markham vs. United States (1895), 160 U.S. 
319, 324. 


United States vs. Swift (D. C. Ill, 1911), 188 
Fed. 92, 98. i 


The fact that the word ‘‘issue’’ is used with re- 
spect to the determination of the United States Com- 
missioner’s hearing, is not prejudicial to the de- 
fendant, because the Commissioner does determine 
both the issue of whether the crime charged has been 
committed, as well as the issue of whether there is 
probable cause to believe the accused did it. 


United States vs. Greene et al. (D. C. N. Y. 
1900), 100 Fed. 941, 944-5. 


Latimer vs. State (1898), 55 Neb. 609, 612. 
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Reference is hereby made to Section 1795 of 
Lord’s Oregon Law: 


‘If, however, it appear from the examina- 
tion that a crime has been committed, and that 
there is sufficient cause to believe the defendant 
guilty thereof, the magistrate must make a writ- 
ten order, signed by him, to the following ef- 
feet: ‘It appearing to me from the testimony 
produced before me on the examination, that 
the crime of (designating it generally) has been 
committed, and that there is sufficient cause to 
believe A. B. guilty thereof, I order him to be 
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held to answer the same.’’’ (Italics ours.) 


The variance between the words ‘‘trial’’ and *‘is- 
sue’’ and the true deseription of the hearing before 
the commissioner is nothing more than verbiage, 
and since no showing is made as to how the misde- 
scription, if any, ever embarrassed the defendant, 
it is cured by statute. 


Hoke vs. United States (1912), 227 U. 8. 308, 
324. 


And since this assignment of error goes to mat- 
ters of form only, and has worked no injustice to 
the defendant it is cured by the following adjudi- 
cated statute : 


ul 


“No indictment found and presented by a 
grand jury in any district or cireuit or other 
court of the United States shall be deemed in- 
sufficient, nor shall the trial, judgment, or 
other proceeding thereon be affected by reason 
of any defect or imperfection in matter of form 
only, which shall not tend to the prejudice of 
the defendant.”’ 


See. 1025 Revised Statutes of the . United 
States. 


Hedderly vs. United States (C. C. 9th, 1912), 
193 Fed. 561, 565. 


LI. 


In the trial court, in a criminal case, if the evi- 
dence for the government, which is assumed to be 
true in fact, together with all reasonable inferences 
therefiom, is not legally sufficient to support a ver- 
dict of guilty, it is the duty of the trial court on be- 
ing moved thereto, to direct a verdict of not guilty. 


Crumpton vs. United States (1891), 138 U.S. 
sai, 363. 


France vs. United States (1897), 164 U.S. 
676, 681. 
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Duff vs. United States (C. C. 4th, 1911), 185 
Ped: 10d, 102: 


But since there is no authority in the Cireuit 
Court of Appeals to inquire into either the suffi- 
ciency or weight of evidence, the three objections 
(a), (b) and (c) out of the four assigned of error 
on page 4 of appellant’s brief, are not well taken. 


Wiberg vs. United States (1895), 163° U. 
632, 659. 


Hedderly vs. United States (C. C. 9th, 1912), 
193 Fed. 561, 571. 


The Cireuit Court of Appeals in considering a 
motion for directed verdict in the trial court can de- 
termine only the question of whether there is any 
evidence to sustain the verdict. 


Hedderly vs. United States (C. C. 9th, 1912), 
193 Fed. 561, 571. 


And this determination must be made from all 
the evidence admitted in behalf of either the plain- 
tiff or defendant. 


Burton vs. United States (C. C. 8th, 1906), 
142 Fed. 57, 59. 


Stearns vs. United States (C. C. 8th, 1907), 
152 Fed. 900; 905. 
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In so determining whether there is any evidence 
to sustain a verdict the appellate court need only 
ascertain from the record whether there is any evi- 
dence which, if credited by the jury, is sufficient to 
sustain the verdict. 


Boren vs. United States (C. C. 9th, 1906), 144 
Fed. 801, 804. 


There is a sufficiency of evidence to mect this 
requirement. 


Transeript of Record, pp. 21-23. 


‘ It seems that a conviction for the crime of subor- 
nation of perjury could be sustained upon the un- 
corroborated testimony of one witness. 


Boren vs. United States (C. C. 9th, 1906), 
144 Fed. 801, 805. 


But in the case at bar there were three witnesses 
who testified to the facts upon which this crime 1s 
predicated, and the sufficiency and weight of the 
evidence is for the Jury. 


Hoke vs. United States (1912), 227 U.S. 308, 
324. 


And the jury passes upon the eredibility of the 
witnesses. 
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United States vs. Brown (1846), Fed. Cas. 
No. 14,667. 


EIA, 


The following evidence was admissible and mate- 
rial, bv the following authorities: 


(a) The Commissioner’s complaint against Jacob 
Gronich was admissible and material, because no one 
ean be guilty of subornation of perjury unless some 


one is guilty of perjury. 


Epstein vs. United States (C. C. 7th, 1912), 
196 Fed. 354, 356. 


United States vs. Howard (D. C. Wenn, 
1904), 182 Fed. 325, 333-336. 


The indictment charging subornation of perjury 
must necessarily set forth within itself all the es- 
sential averments concerning the perjury of the wit- 
ness suborned, Just as though the witness were ac- 
cused by the same indictment of the perjury therein 
alleged. 


United States vs. Howard (D. C. Teh, 
1904), 132 Bed. 325, 336. 


In aecordance with the above rules the indiet- 
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ment herein charged Esther Wood with the crime of 
perjury committed before the United States Com- 
missioner on the preliminary hearing of the case of 
United States vs. Jacob Gronich. 


Transcript of Record, pp. 1-3. 


To prove the allegations of the complaint and 
the materiality of [Esther Wood’s testimony, this 
complaint was admissible. 


(b) Under the above authorities the testimony 
of Esther Wood, given at the preliminary hearing 
was adinissible to prove that she was the one trans- 
ported, and that she had practised prostitution. 


(c) The postal ecards sent and received by Esther 
Wood were admissible and material under the above 
authorities to prove the familiarity between Jacob 
Gronich and Esther Wood, and that she had been in 
the cities and states, names of which were thereon 
postmarked. 


(d) Appellant contends that perjury cannot be 
predicated upon prohibited testimony, and that the 
testimony of Ksther Wood, as the wife of Jacob 
Gronich, was prohibited by Section 1535 of Lord’s 
Oregon Law, which has been adopted as a rule gov- 
erning the qualifications of witnesses appearing be- 
fore a United States Commissioner, by Section 1014, 


16 


Revised Statutes of the United States. 


Answering this latter contention (d), it will be 
shown : 


First. There are but two methods of adopting 
the state statute for the purpose of defining the 
qualifications of witnesses appearing before the 
United States Commissioner, and that neither has 
been used or apphed in this case. 


The law which governs the admissibility of testi- 
mony (therefore governs who shall be competent 
witnesses) in criminal cases must be determined (@) 
from the law of the state as it was when the courts 
of the United States were established by the Judi- 
ciary Act of 1789, and no law of a state made since 
1789 ean affect the qualifications of witnesses in 
United States courts (0) unless further sanction to 
the appheation of state law is authorized by Con- 
eTess. 


United States vs. Reid et al. (14851) 53 U.S. 
(12 How. 361) 360, 363. 


(a) Since the country now inelosed by the 
boundaries of the State of Oregon was not even 
a territory of the United States in 1789, and 
not admitted to the Umon at that date, there 
were no rules governing competency of witnes- 


7 


ses which could be adopted, as suggested by the 
above adjudication. 


Admission of Oregon, Act of February 14, 
tego om Hh Wiestat, L. 383. 


(b) Appellant claims (Brief, p. 50) that 
further sanction to the adoption of state laws 
(Section 153856 L. O. L., enacted in 1864, pro- 
hibiting a wife or husband from testifying 
against the other, unless by consent of both, or 
in case of personal violence) has been made by 
Congress through the enactment of Section 
1014, Revised Statutes, which provides as fol- 
lows: 


‘‘For any crime or offense against the 
United States, the offender may, by anv 
justice or judge of the United States, or by 
any commissioner of a circuit court to take 
bail, or by any chancellor, Judge of a su- 
preme ol a superior court, chief or first 
judge of common pleas, mavor of a city, 
justice of the peace, or other magistrate, 
of any state where he may be found, and 
agreeable to the usual mode of process 
against offenders in such state, and at the 
expense of the United States, be arrested 
and imprisoned, or bailed, as the case may 
be, for trial before such court of the United 
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States as by law has cognizance of the of- 
fense. Copies of the process shall be re- 
turned as speedily as may be into the 


clerk’s office of such court, together with 
the recognizances of the witnesses for their 


appearance to testifv im the case. And 
where any offender or witness is commit- 
ted in any district other than that where 
the offense is to be tried, it shall be the 
duty of the judge of the district where such 
offender or witness is imprisoned, season- 
ably to issue, and of the marshall to exe- 
cute a warrant for his removal to the dis- 
trict where the trial is to be had.’’ (Italies 
ours. ) 


(i) This section makes the Commission- 
er’s proceedings ‘‘agreeable to the usual 
mode of process against offenders’? in the 
local state of the Commissioner, when those 
offenders are ‘‘arrested and imprisoned, or 
bailed, as the case may be,’’ and relates 
only ‘‘to preliminary examinations before 
a justice, Judge or United States Commis- 
sioner for the purpose of issuing a watr- 
rant and holding to bail for appearance at 
court to answer to an indictment presented 
by a grand jury or to an information filed 


by the United States attorney » oe 


1s, 


United States vs. Baumert et al. (D. C. 
ea 10) 179 Wed Waar 122. 


United States vs. Dunbar et al. (C. C. 
9th, 1897) 83 Fed. 151, 154. 


(77) The expression ‘‘mode of process”’ 
has a judicially defined meaning, which 
does not include competency of witnesses, 


but relates to procedure before the United 
States Commissioner. 


United States vs. Rundlett (1854), 2 
Curt. 41, 48; Fed. Cas. No. 16,208. 


United States vs. Patterson (1893), 150 
OS. OoR oie 


United States vs. Martin (D. C. Ore., 
1883), 17 Fed. 150, 155. 


United States vs. Sauer (D. C. Tex., 
1896), 73 Fed. 671 


And in the hundred and fifty reviewed adjudi- 
eation of this section there is no mention, or even 
suggestion that this section applies to qualifications 
of witnesses appearing before the Commissioner. 


(iit) Therefore, Section 1535 L. O. L., 
cannot be adopted as a rule for the qualifi- 
cations of witnesses in criminal proceed- 
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ings before the United States Commis- 


sioner. 


Second. The authorities cited in this division 
confirm the admission of the testimony of the wife, 
Esther Wood, on the grounds of an exception to 
the common law rule that a wife cannot testifv for 
or against her husband, which exception is as well 
established as the rule itself. 


The testimony of the wife, Esther Wood, was ad- 
missible against the husband, Jacob Gronich, in his 
hearing for a violation of the White Slave Traffic 
Act, by the following authorities: 


(a) The competency of witnesses in criminal 
trials in courts of the United States, when not 
governed by the adopting of state rules under 
the Judiciary Act of 1789 and not affected by 
express statutes enacted subsequently, 1s gov- 
erned by the common law. 

Logan vs. United States (1892), 144 U. 8. 
203, 0, 


(b) General rule: At common law upon 
erounds of publie policy the husband and wife 
were not permitted, even by consent of the 
other, to give evidence for or against the other, 
or to testifv, even after the ending of the mar- 
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riage relation by death, or full divoree, to pri- 
vate communications which took place between 
them while it lasted. 


Coke’s ‘‘Commentaries on Littleton’? (1628), 
6 b. 


Bassett vs. United States (1890), 1387 U.S. 
496, 505. 


Hopkins vs. Grimshaw (1897), 165 U. 8. 342, 
349. 


(c) This rule was based upon the following 
reasons: 


(1) The ‘‘metaphvsiecal fiction’’ that a 
man and wife are ‘‘duae animae in carne 
una.’ 


Coke’s ‘‘Commentaries on Littleton”’ 
(1628), 6 b. 


1 Wigmore “‘Evidence ’’ p. 729; Sec. 601. 


(ii) Marital identity of interest. 
1 Wigmore “‘ Evidence."’ p. 729; Sec. 601. 


So far as ‘‘interested’’ parties are dis- 
qualified from being witnesses, this has 
been abrogated by statute. 

See. 858 R. 8S. 
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(7) Strong bias of feeling toward each 
other. 


Johnston vs. Slater (1854) 11 Grat. 321, 
28% 


(iv) Pubhe policy in avoiding the dan- 
ger of disturbing the marital peace. 


Kelley vs. Pfoctor (1860) 41 .N. H. 189, 
142. 


Of these four mentioned reasons the principal 
one is that public policy prohibits prejudicing or 
violating the marital peace and happiness. 


1 Wigmore ‘‘ Evidence *’ p. 730, See. 601. 


Kxelley vs. Proctor (Supra). 


(d) But when the above reasons for the com- 
mon law rule are absent and the following con- 
siderations oceur, the rule is relaxed and certain 
well established exceptions occur and these 
have been acquiesced in by a long line of de- 
cisions. 


1 Wigmore ‘‘ Evidence *’ Sees. 612, 2239. 


Bassett vs. United States (1890) 1387 U.S. 
496. 
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Hopkins vs. Grimshaw (1897) 165 U. 8. 342, 
349. , 


(e) The exceptions to the rule, to-wit, cases 
in which the wife ean, during marriage, or 
after, testify as to circumstances occurring dur- 
ing the marital relations, and which are ordi- 
narilv privileged, are as follows: 


(1) Actions by the husband upon the 
wife, which are injurious to her, or the ex- 


ereise of personal violence upon her. 


My. East, ‘‘1 East Pleas of the Crown,”’ 
4509. 


Wigmore ‘‘ Evidence *’ Sees. 612, 2239. 


Basset vs. United States (1890) 137 U. 
S. 496, 505. 


United States vs. Rispoh (D. C. Penn., 
1911) 189 Fed. 271, 273. 


(iv) The necessity of avoiding the ex- 
treme injustice to the excluded spouse, 
which would ensue from an undeviating 
enforcement of the common law rule. 


Wigmore ‘‘Evidence *’ Sees. 2236, 612. 


This necessity is described as: ‘‘Not a 
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general necessity as where no other witnes- 
ses may be had, but a particular necessity, 
as where for instance, the spouse would be 
exposed, without remedy, to personal in- 
jury or brutal treatment.’’ Lord Mans- 
field. 


Bentley vs. Cooke (1784), 3 Dougl. 422, 


ARGUMENT. 


No Error in Overruling the Demurrer. 


Appellant claims error in overruling the demur- 
rer because the indictment against him alleges there 
was the ‘‘trial’’ of an ‘‘issue’’ before the Commis- 
sioner, when in fact the Commissioner has no juris- 
diction to try an issue. 


In the following selected portions of the indict- 
metn there will be found a clear, true and suffi- 
cient statement of the hearing before United States 
Commissioner, which does not mention any ‘‘trial,”’ 
but refers generally to an issue and properly so. 
The indictment against Max G. Cohen does allege: 


“That on, to-wit, the 9th day of May, 1912, 
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— * * hbetofe the Honorable 


Anderson M. Cannon, United States Commis- 


there came on 


Siemcmmormeiie District of Ofegom ~*~ * * a 
certain charge and complaint then and there 
pending before the said United States Comiis- 
sioner against him, the said Jake Gronich, for a 
violation of the White Slave Traffic <Act. 
* * * the defendant herein, Max G. Cohen, 
* * * did unlawfully, knowingly, feloniously 
and corruptly procure, advise, obtain and sub- 
orn one Esther Wood * * * fo give in evi- 
dence before the said United States Commis- 
sioner certain matters material and relevant to 
iienesme ~*~ * And that aiterwamds * * = 
the said issue was * * * heard before said 
United States Commissioner, and the said 
Esther Wood * * * was duly sworn by the 
said United States Commissioner, who was 
then and there an officer authorized by the 
laws of the United States to administer oaths, 
and took her oath as such witness before the 
said United States Commissioner that the evi- 
dence which she, the said Esther Wood, would 
five at said *~ * * hearing, would be the 
truth, the whole truth and nothing but the 
truth; and it did then and there upon said 
* * * hearing, become and was a material 1n- 
quiry whether she, the said lésther Wood, had 
ever practised prostitution,’’ etc., and “‘the said 
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Ksther Wood so being sworn and having taken 
her oath aforesaad, * * * upen the ~ * ~ 
hearing of said * * * cause, did wilfully, 
eorruptly and knowingly and contrary to her 
said oath, swear and depose before the said 
United States Commissioner, and in said United 
States Commissioner’s court among other mat- 
ters material to said inquiry, in substance and 
to the effect following, that isto say: * * *” 
And the indictment then further recites the facts 
relating to the subornation. 


The word ‘‘issue’’ used twiee in the above quo- 
tation isnot an incorrect use thereof, smice wie 
United States Commissioner in every case brought 
before him, does try two issues, to-wit, whether the 
erime charged has been committed, and whether 
there is probable cause that this particular defend- 
ant did commit the crime. United States vs. Greene 
et al., 100 Fed. at p. 945; Latimer vs. State, 55 Neb. 
at p. 612; L. O. L., Seetion 1795 (Supra). 


Therefore the indictment in this case does clearly 
set forth the essential allegations necessary to de- 
scribe the Commissioner’s hearing in which the sub- 
orned perjury was ecomiitted, in language which 
leaves no doubt in the appellant’s mind as to what 
preliminary hearing was intended and who was the 
witness suborned, and the indictment is good. 
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This principle is expressed by CARPENTER, 
. J. in Writed States vs. Sunft, 188 Fed. at 
page 98: 


‘It is apparent that the foregoing objec- 
tions to the indictment go to matters of form 
rather than to matters of substance. An indict- 
ment 1s well enough that states facts which con- 
stitute a crime, and in language which leaves 
no doubt in the minds of the defendants of what 
they are accused. It is true that a defendant 
should be informed clearly by the indictment 
of the exact and full charge made against him, 
vet the manner in which the information 1s 
given is important. An indictment is sufficient 
when it contains a substantial accusation of 
crime, and its statements furnish the accused 
with such a description of the charge against 
him as will enable him to make his defense, and 
avail him of his conviction or acquittal for pro- 
tection against the further prosecution for the 
same offense, and when, from it, the court can 
determine that the facts charged are sufficient 
in law to support a conviction.’’ 


Sinee there are sufficient allegations in this in- 
dictment to describe the Commissioner’s prelimi- 
nary hearing wherein the perjury was committed, 
the word ‘‘trial’’ is verbiage and matter of form 
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only and as such cured by the remedial statute en- 
acted for such purpose, which is Section 1025, R. 
S., previously quoted, and which abolished formal 
objections. 


MORROW, CIRCUIT JUDGE, has concisely 
stated the principle applicable in this particular in 
the case of Hedderly vs. United States, 193 Fed. at 
page 560: 


‘The objection that the charge of conspiracy 
is not sufficiently alleged is therefore made for 
the first time in this court; but, even if it be 
held that the demurrer did include such an ob- 
jection, it will not avail the plaintiff in error, 
unless it appears that the substantial rights of 
the accused have been prejudiced by the refusal 
of the court to require a more specific and de- 
tailed statement of the pariteular means or 
mode employed in committing the offense.  U. 
S. Rev. Stat.; Sec. 1025. * * * Im the pres- 
ent case it appears from the record that the 
defendants were fully advised of and under- 
stood the precise facts charged against them, 
and which were alleged to be in violation of 
the statute, and it does not appear that the 
substantial rights of the defendants were preju- 
diced in any way bv the alleged lack of defi- 
niteness or certainty or the sufficiency of the 
facts charged in the indietment.”’ 
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IT. 
Motion for Directed Verdict Properly Denied. 


The rule governing trial courts in the determina- 
tion of whether they shall direct a verdict of not 
guilty is expressed by MR. JUSTICE PECKHAM, 
in France vs. United States, 164 U.S. at page 681: 


‘“When proper and legal evidence has been 
eiven on the part of the government in a crim- 
inal trial, which if believed, is sufficient in law 
to make out a crime and to sustain a conviction 
of the person on trial, a request to the court to 
direct the jury to acquit must be refused, and an 
exception to such refusal raises no question of 
law, even though the evidence on the part of the 
defendant is much stronger and more satisfac- 
tory than that for the government. ‘The ques- 
tion under such circumstances is one for the 
jury and not for the court.” 


And the learned justice continues in substance 
to state that where such evidence as he has above 
described, has been given on the part of the govern- 
ment with all proper inferences which may be 
drawn therefrom, and which inclines to the support 
of the government’s case, the issue is one which 
properly goes to the jury for a finding thereon. 
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The same principle is well stated by ROSE, D. 
J.,in Duff vs. United States, 185 Fed. at page 102: 


‘‘In a eriminal cause, where the evidence 
for the government, if assumed to be true in 
fact, together with all reasonable inferences 
from it, is not legally sufficient to support a 
verdict of guilty, it is the duty of the trial court, 
upon being moved thereto, to direct a verdict of 
not guilty.”’ 


But the trial court has passed upon the legal 
sufficiency and weight of evidence in this case and 
the appellate court has no authority to consider 
these points, but must confine its inquiry to whether 
there is any evidence to support the verdict. 


This principle was accurately stated in this ninth 
circuit by MORROW, CIRCUIT JUDGE, in the 
case of Hedderly vs. United States, in 193 Fed. at 
page 571: 


‘“At the close of the evidence on the part of 
the prosecution, counsel for the defendant 
moved the court to instruct the jury to a ver- 
dict of not guilty. This motion the court 
denied, to which exeeption was taken. ‘This 
demal left it open to the court to consider 
whether there was anv evidence to sustain the 
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verdict though not to pass upon its weight or 
sufficiency * * * After verdict finding the 
defendant guiltv, a motion was made for a new 
trial on the ground of the insufficiency of the 
evidence to justify the verdict. This motion was 
denied. The granting or refusal of such a mo- 
tion was a matter of discretion in the court, 
and cannot be reviewed here. * * * We have 
no authority to inquire into the sufficiency of 
evidence to support a verdict. If there is any 
evidence, the issue of fact must be determined 
by the jury. It cannot be revised by the court.’’ 


And GILBERT, CIRCUIT JUDGE, in Boren 
us. United States, 144 Fed. at page 804, has justly 
defined what legal dignity the term ‘‘any evidence’’ 
must bear to be binding upon the appellate court: 


‘Tf, as contended by the plaintiff in error, 
under the authority of Clyatt vs. United States, 
197 U.S. 207, 25 Sup. Ct. 429, 49 L. Eid. 726, we 
are to examine the testimony to see if there was 
evidence to justify the jury’s verdict, we have 
no difficulty in finding in the record evidence 
which, if credited by the jury, was sufficient 


to sustain their finding.”’ 


In the case at bar to illustrate that there was 
some evidence, which if the jury believed, would 
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justify a verdict, that testimony of Esther Wood is 

referred to, which states that she saw M1. Cohen 
‘the next morning (after her taking under mit- 
timus) at the city jal * * * and he said 
they would take me up that morning and that 
[ shouldn’t talk until he got there, and should 
be sure and stick to my story * * * I was 
taken down here to the postoffice that morning 
and put in a room and sworn. I told them I 
refused to answer and wanted to see my attor- 
ney, Mr. Cohen. I didn’t testify that day, and 
they took me back. First, Mr. Cohen came in 
and spoke there for awhile, and when I went 
into the hall, he asked me did I talk, and I told 


lnm ‘No and hesand ‘Good.’ 7’ 


This was all apparently in anticipation of the 
stick to my 


preliminary hearing and the adviee to ‘‘ 


story’? undoubtedly had referenee to the story the 
appellant had already given her, to-wit, that she 
‘“shouldn’t talk until he got there,’’ and to ‘“‘deny 
she had ever sported’’? (Transcript of Record, p. 
19), and when the postal cards between Jacob Cohen 
and herself were shown her as the written evidence 


‘say you don’t remember.’’ 


of their familiarity, to 
(Transeript of Record, p. 20.) 


The fact that her conduet upon the preliminary 
hearing was Just as appellant had intended is shown 
by Issther Wood’s testimony that when ‘‘he asked 
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me did I talk, and I told him ‘No,’ and he said 
‘Good.’ ’’ Here was the stamp of appellant’s ap- 
proval upon her conduct adopted because of his 
instructions thereon. 


Although one prelimnary hearing had been held, 
and appellant knew it had been held and continued 
to another date, he still advised Esther Wood to 
‘“stick to my same story’’ (Transcript of Record, p. 
21), and finally appellant informs her and definitely 
advises and procures her to swear falsely before the 
commissioner, as shown by the following testimony 
of the witness: 


‘“T saw My. Cohen at the city jail that noon, 
and he told me to stick to my story, and that 
they would have the preliminary at some time 
that afternoon, and he told me not to talk until 
he got there. 


‘They brought me back to the postoffice 
building that same afternoon, and put me on 
the stand, Mr. Cohen being present, and I testi- 
fied that afternoon of May 9th. just as Mr. 
Cohen advised me to tell. They asked me had 
I ever practiced prostitution in Baker, and I 
told them No, knowing at the time that I had, 
as a matter of fact, practised prostitution in 
Baker, and so testifving because Max G. Cohen 


o4 


advised me to. They asked me whether I prae- 
tised prostitution in Denver. I said No, know- 
ing as a matter of fact that I had, and so testi- 
fying because Mi. Cohen advised me to. Thev 
asked me had I ever practised prostitution at 
any place in the United States. I told them No, 
knowing that it was untrue and that I was 
swearing falsely; and they asked me had I ever 
practised prostitution in Portland, and I told 
them No, knowing that I had, and so testifying 
because M1. Cohen advised me that way, and 
said it was the only way to save Jake Cohen, 
beeause they found the tickets on him. 


‘‘At that examination they exhibited the 
postal cards to me, which [ recognized, and the 
one now shown me is one of them. It was sent 
me by Jake Gronich, from Canton, Ohio, and re- 
ceived by me in Denver, Col. (Postal card 
marked government’s Ex. 4.) I also recognized 
this eard which was shown to me at that ex- 
amination and which was received by me in 
Portland, Oregon, from Jake Gronich. ‘They 
asked me at the examination had I ever seen 
this card, and T said once No, and then IT said 
that IT didn’t remember, and I knew [I had seen 
the card before and was swearing falsely. I so 
testified beeause my lawver advised me to. 
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‘‘Another card was shown to me, which is 
in my own handwriting, and they asked me 
whether it was my handwriting, and I told them 
No, and then I told them that I didn’t remem- 
ber; and when they asked me had I ever seen 
the card before, I told them that I didn’t re- 
member. J knew at the time that I had seen 
it before and did remember it, but so testified 
because my attorney advised me to. The Max 
G. Cohen I have spokne of as mv attorney is 
the defendant here.’’ (Tyranseript of Record, 
pp. 21-23.) 


The above testimony of Esther Wood to the ef- 
fect that she was advised by Cohen to testify that 
she did not remember the postal cards is corrobor- 
ated by the testimony of Violet Woods. (See Tran- 
seript of Record, p. 39.) 


The above testimony of Esther Wood to the ef- 
fect that she was advised by Cohen that she had 
never practised prostitution, is corroborated by the 
testimony of Rose Heller. (See Transcript of Rec- 
ord, p. 35), and the testimony of Violet Woods (See 
Transcript of Record, p. 39). 


The foregoing testimony establishes the fact that 
Esther Wood did testify falsely and did so in exe- 
cution of the very plans, advice and procuration of 
Cohen. 
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This testimony further establishes the motive 
in procuring and advising her to testify falsely, to- 
wit: his client’s interest being his own, he advises her 
of the only way to save her hushand. 


And, finally, this quoted bit of testimony brings 
out the fact that while Esther Wood may, and does 
at times use the word ‘‘thev’’ as referring to non- 
judicial officers, because her ignorance allowed her 
no more accurate description of the officials or pro- 
ceedings in which she was a witness, she also applies 
the word ‘‘they’’ to judicial officers and inquirers 
in judicial proceedings. There is no magical apph- 
eation of the word ‘‘thev’’ found here, as appellant 
would suggest in his brief (pages 36-38), but just 
an ordinary general use thereof by a person of lim- 
ited knowledge and means of expression. 


Ts there some testimony here for the jury to 
cerdit? If so, the motion for a directed verdict of 
acquittal was properly denied by the trial court. 


Appellant (See Brief, p. 40) raises a question 
coneerning the corroboration of testimony in cases 
of subornation of perjury. If corroboration 1s nec- 
essary, there is sufficient to meet all requirements 
of the law, as stated by GILBERT, CIRCUIT 
JUDGE, in Boren vs. United States, 144 Fed. at 
page 805: 
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“We find that in People vs. Evans, 40 N. 
Y. 1, it was held that subornation of perjury 
may not be proven by the uncorroborated testi- 
mony of the person suborned. The contrary 
was held by Judge Deady in United States vs. 
Thompson (C. C.) 31 Fed. 331. In State vs. 
Renswick, 85 Minn. 19, 88 N. W. 22, it was held 
that, where it is sought to establish by his own 
testimony the perjury of the person suborned, 
his testimony must be corroborated, but that the 
facts that the accused suborned or induced him 
to commit the crime may be established by the 
uncorroborated testimony of the witness 1f it 
satisfies the jury bevond a reasonable doubt.”’ 


Appellant further complains that he 1s convicted 
upon the testimony of three self-confessed prosti- 
tutes (There is no evidence of their being ‘‘habit- 
ual,’’ as stated in appellant’s brief, p. 2), but appel- 
lant testified in his own behalf, and now must find 
his consolation in the fact that the Jury must pass 
upon the credibility of witnesses. 


United States vs. Brown, Fed. Cas. No. 14, 
667. 


~The courts have so repeatedly held that the jury 
is the exclusive judge of the weight of the testimony 
and the eredibility of the witnesses that citation of 
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authorities to establish that poiont of law seems out 
of place in this’brief. Here we have the testimony 
of three witnesses and strong corroborative circum- 
stances to prove that the appellant, a practising at- 
torney, wilfully and deliberately advised and pro- 
cured a witness to testify falsely in a criminal pro- 
cedure. He now urges that, admitting the immor- 
ality of his offense, he has committed no crime 
against the statute, because of the fact that the per- 
jured testimony was not material to the issue. Cohen 
was charged with having transported his own wife 
for the purpose of prostitution and debauchery. 
Was it not material to prove that at the place from 
which she was transported, at the place through 
which she was transported and at the place to which 
she was transported, she was a public prostitute ? 
It would, of course, be perfectly proper for a man 
to transport or accompany his own wife from one 
state to another, but when we find a man transport- 
ing his own wife for unlawful purposes from one 
state into another, is it not material, under the Mann 
Act, to prove that at the place from which she came, 
at the places through which she was transported and 
at the place to which she was transported, she was 
a public prostitute and practised as such? The ap- 
pellant, as an attorney, evidently recognized the 
materiality of this testimony, because it is shown 
by the record that he advised the witness, listher 
Wood, to testifv falsely concerning it. It is ad- 
mitted that Esther Wood did appear before the 
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United States Commissioner at a time when the ap- 
pellant was present, and there in his presence, he 
heard her under oath testify falsely, just as he had 
advised her to do. Whether the testimony given 
against the appellant was entitled to credence or not 
Was a question solely for the jury, and the jury de- 
cided the issue against the appellant. If it is to be 
now held that the testimony of a woman who admits 
her prostitution in open court, is not entitled by a 
jury to credence, then the Mann White Slave Act 
might just as well be repealed, because in this class of 
cases, after a woman has been made a prostitute she 
will probably be the only person capable of testify- 
ing to the facts material to sustain a charge under 
the White Slave Act. The appellant, at the time he 
called upon these women, knew that they were pros- 
titutes. It will, of course, be, by the court, as it 
must have been by the jury, borne in mind that if a 
man is going to suborn a person to commit the crime 
of perjury, he will not select a leading citizen of the 
state, but such a crime will be practised upon the 
poor, the down-trodden and the unfortunate; and as 
scarlet as these women were, they were entitled to 
more credence than an attornev so unmindful of his 
oath as to advise them to commit the crime of per- 
jury; it is a fact held by all prosecutors in cases of 
this character that this class of unfortunate, fallen 
women place the utmost reliance upon advice given 
to them by their attorneys; with the hand of organ- 
ized society raised against them, with the doors of 
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every home closed to them, with the knowledge that 
no self-respecting man or woman will speak to or 
recognize them upon the street, subject as they con- 
stantly are to the grafting demands of petty officers, 
the only class of men disguised by a semblance of 
respectability with whom they come in contact are 
the attorneys who appear for them when they are 
arrested or in trouble; and these women follow the 
advise of attorneys implicitly. 


Every fact necessary to prove the crime charged 
in the indictment was proven by more than one wit- 
ness and strong corroborative circumstances. 


Aah. 


No Immaterial Evidence Was Admitted. 


(a) The admission of the United States Commis- 
sioner’s complaint in this case was necessary and 
proper on two grounds: First. Under the authori- 
ties it is necessary that the erime of perjury be al- 
leged, and in so alleging it, there is necessity of al- 
leging the proceedings in which the perjury oc- 
curred. 


HAMMOND, D. J., in the case of Vnited States 
vs. Howard, 132 Fed., at page 333, said: 


‘“It is coneeded, however, by the district at- 
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torney that, notwithstanding these reformatory 
statutes, it is still necessary to aver in an in- 
dicment for subornation of perjury all of the 
essential elements of the perjury committed by 
the witness suborned, just as if that witness 
himself were on trial for the crime of perjury, 
and it is by that rule we must test these indict- 


* * * in charging subornation of per- 


ments 
jury, it is necessary to carry within the indict- 
ment every essential averment concerning the 
perjury itself by the witness suborned, just as 
if that witness were accused by the same indict- 
ment of the perjury for the purpose of placing 
him on trial for that offense (Page 336). * * 
* The argument made by the learned counsel 
for the defendant against this position 1s that 
it is settled by the cases and conceded by the 
district attorney that an indictment for suborna- 
tion of perjury must be founded in its averments 
about the subornation against the defendant 
upon each and every necessary allegation con- 
cerning the perjury of a suborned witness that 
is required by law to be inserted in an indict- 
ment against that witness for the perjury. He 
very happily calls it a circle within a circle of 
indictments, each of which must be complete.’’ 


And to prove the allegations of the indictment 
and the commissioner’s hearing the complaint was 
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a necessary and proper pit of evidence. 


Second, It is shown by the commissioner’s com- 
plaint (Transcript of Record, p. 41) that it became 
material under the charge there made against Jacob 
Gronich to know whether Esther Wood was (1) a 
prostitute, (2) famihar with and knew Jacob Gro- 
nich, and (3) was transported in a forbidden inter- 
state traffic. Therefore, the complaint was admissible 
to show the materialitv of the false or perjured tes- 
timony, as well as the fact that Issther Wood was a 
material witness to prove these matters which were 
peculiarly within her knowledge. 


In what better manner than by the introduction 
of the complaint in the case of United States vs. 
Jacob Gronich could the issues involved in that hear- 
ing be proved? 


(b) The testimony of Esther Wood given before 
the commissioner in the preliminary hearing was 
admissible (Barring the consideration of material 
privilege discussed under (d) infra) because it was 
from a witness who could inform the committing 
magistrate whether there had been a crime comnit- 
ted by interstate transportation of a prostitute, and 
whether there was probebility that the defendant 
charged, had committed the transportation. This 
testimony was given, but imsofar as it related to the 
practice of prostitution, the same was false. The 
evidence shows that this testimony was known and 
intended to be false, though under oath, at the in- 
stance of the appellant Cohen. 
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Therefore this evidence was admissible because 
material and because it was perjured, as alleged in 
the indictment, and perjured because of the procura- 
tion, instigation and advice of Cohen. 


(c) The postal cards exhibited to Esther Wood 
at the commissioner’s hearing were admissible there- 
in to connect this witness with the defendant, there 
being prima facie no similarity of names, and to 
show the familiarity between the transporter and 
the transported; also the postal cards themselves 
showed the cities in the different states where the 
prostitute had been. 


This evidence being false, was admissible as pre- 
viously explained, in connection with the testimony 
of Esther Wood. 


(d) Appellant contends, truthfully, that it is 
axiomatic that evidence which is prohibited cannot 
he legally material and that the statute and authori- 
ties require the testimony upon which the crimes of 
perjury, as well as subornation of perjury, are based 
must be predicated upon material testimony. 


Appellant further claims, improperly the gov- 
ernment submits, that the testimony of the wife, [s- 
ther Wood, was prohibited in the commissioner’s 
hearing against the hushand, Jacob Gronich, and 
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therefore not material and not such evidence as 
would form the basis of the crime of perjury, and 
therefore the crime of subornation of perjury. 


First. The answer to this contention as outlined 
in the corresponding division of Points and Authori- 
ties, p. 17, is to show that appellant’s theory of the 
adoption of See. 1535 of Lord’s Oregon Law is not 
correct. Appellant claims that said section, which 
provides that neither the husband or wife will be al- 
lowed to testify against the other in criminal eases, 
except on consent of both or in cases of personal 
violence by one on the other, governs the admission 
of testimony in hearings before the United States 
Commission, because this section of the Oregon State 
law was adopted by congress along with the criminal 
procedure. by See. 1014 of the R. 8. 


It is clear, of course, that no Oregon State crim- 
inal procedure was adopted by the Judiciary Act of 
1789, and counsel relies upon this Sec. 1014 R. 8. 
as being the further act of congress, which CHIE 
JUSTICE TANNEY said in the case of United 
States us. Reid, 53 U.S., at page 363, was necessary 
to secure further appheation of state criminal pro- 
cedure to the federal eourt. 


The reasons why See. 1014 R. 8S. does not apply 
to the qualifications of witnesses appearing before 


45 


the United States Commissioner are at least three 
in number. 


1. By the terms of the statute, which is set forth 
in full in page 17, of this brief, it is clear that this 
section applies only to procedure or steps in the 
process of commitment, and not to qualifications of 
witnesses. 


RAY, DISTRICT JUDGE, in United States vs. 
Baumert ct al., 179 Fed., at page 742, said: 


‘‘I do not think Sec. 1014 Rev. St. * * #* 
has anything to do with regulating prosecutions 
by information. That section relates to prelim- 
inary examinations before a justice, Judge, or 
United States Commissioner for the purpose of 
issuing a warrant and holding to bail for ap- 
pearance at court to answer to an indictment 
presented by a grand jury or to an information 
filed by a United States attorney.’’ 


And ROSS, CIRCUIT JUDGE, said in United 
States vs. Dunbar, et al., 83 Fed., at page 154: 


‘“The purpose and effect of the use by con- 
gress of the words in the foregoing provision, 
‘agreeably to the usual mode of process against 
offenders in such state,’ was to assimilate all the 
proceedings for holding accused persons to an- 
swer before a court of the United States to the 
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proceedings had for similar purposes by the 
laws of the state where the proceeding should 
take place. A United States Commissioner, act- 
ing undeyx this statute, is simply a committing 
magistrate. ’’ 


The expression, ‘‘mode of process,’’ which counsel 
contends means qualifications of witnesses, has a 
particular judicially defined meaning, to-wit: ‘‘pro- 
cedure,’’ and does not relate to qualifications of wit- 
nesses. 


MAXEY, D. J., said im United States vs. Sawer, 
73 Fed., ag page 673: 


‘In the three cases cited (U.S. vs. Rundellt, 
2- Curt, 41-48, Fed. Cas. No. 16,208; U. S. vs. 
Hotton, 2 Will. 94, Med. Cas. No. 19,3935. & 
vs Case, 8 Blatehf. 250-254, Hed. Cas. No. 14,- 
742) the decisions are based upon the ground 
that, under See. 1014, Rev. St., the courts are 
relegated to the state statutes to ascertain and 
determine the nature and extent of the duties 
and powers of commissioners in arresting, 1m- 
prisoninge and bailing persons accused of of- 
fense against the United States.”’ 


DEADY, D. J., in United States us. Martin, 17 
ed., at page 155, said that Sec. 1014 R. S.: 


47 


66 * a 


is the authority under which a com- 
missioner of the circuit court acts when engaged 
in a proceeding for the arrest, commitment or 
bail of a person charged with a crime against the 
United States, and such section provides that 
he shall proceed therein, ‘agreeably to the usual 
mode of process’ against offenders in such 
state. 


‘A commissioner acting under this statute 
is simply a committing magistrate . The am- 
biguous phrase, ‘Mode of process,’ is interpreted 
to mean ‘Mode of proceeding,’ and this pro- 
ceeding is according to the law of a state in 
similar cases. (Authorities. ) 


‘The validity of the process and order in 
question must, then, be determined by refer- 
ence to the law of Oregon for the arrest, exam- 
ination and commitment of persons charged 
with the commission of crime against the laws 
of a state. The statute law of a state upon the 
subject is found in chapters 33, 34, 35 and 36 of 
the Code of Civil Procedure.”’ 


And MR. JUSTICE BREWER said, in United 
States vs. Patterson, 150 U. 8., at page 67: 


“Ti was held in the case of U. 8. vs. Ewing, 
oO 3842 * * * that, in tlewtf Sec 1014 
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of the Revised Statutes, the law of a state in 
which the services are rendered must be looked 
at in order to determine what is necessary in 
the matter of procedure.”’ 


Under consideration of appellant’s contention 
a review of some one hundred and fifty adjudica- 
tions of this section was made, and in no one of these 
eases was there the slightest suggestion that this por- 
tion of the Revised Statutes applied to qualifica- 
tions of witnesses. 

2. Though the statute does refer the United 
States Commissioner to his state practice for his 
proceedings, it cannot be presumed, in the absence 
of an expressed intent on the part of congress, that 
there are to be different qualifications for witnesses 
appearing before United States Commissioner from 
those who appear before United States courts. State 
laws cannot be presumed to govern one while common 
law governs the other. 


3. This section was originally a portion of the 
Act of September 24, 1789, and was modified by Act 
of August 22, 1842, Ch. 188, 5 Stat. L. 516, and was 
therefore in existence when MR. JUSTICE GRAY 
made his famous decision in the ease of Logan vs. 
United States (1892), 144 U. 8., 263, in the render- 
ing of which he was unable, though assisted by 
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learned counsel, to find any act of congress modify- 
ing the common law rule governing the competency 
of witnesses. 


Therefore, how can Sec. 1536, Lord’s Oregon 
Law, enacted in 1864, be adopted as a rule governing 
witnesses appearing in United States cases in this 
district ? . 


But granting, without admitting, that this sec- 
tion of Lord’s Oregon Law does apply, the exception 
therein named, to-wit: that of ‘‘personal violence,’’ 
would still authorize the admission of the testimony 
of Esther Wood against her husband under the fol- 
lowing rudimentary rules discussed in the second 
section of this assignment of error. 


Second. Under this division of Points and Au- 
thorities (page 20) citation is made to the fact that 
so far as the District Court of the United States 
for the District of Oregon is concerned the compe- 
tency of witnesses is governed by rules of the com- 
mon law. 


MR. JUSTICE GRAY, in Logan vs. Umted 
States, 144 U.S., at page 303, said: 


‘*And, therefore, the competency of witnesses 
in eriminal trials in the courts of the United 
States is not governed by a statute of the state 
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which was first enacted in 1858, but, except so 
far as congress has made specific provisions 
upon the subject, is governed by the common 


law * * *” 


And MR. JUSTICE BREWER, in Bassett vs. 
United States, 1387 U.8., at page 505, has concisely 
stated that: n 
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“Tt was a well known rule of the common 
law that neither husband or wife was a compe- 
tent witness in a crimnal action against the 
other, except in eases of personal violence, the 
one upon the other, in which the necessities of 
justice compelled a relaxation of the rule.” 


The reasons for this rule have been enumerated 
under Points and Authorities, and suffice it to say 
that the principal one is that of public policy in 
avoiding the danger of disturbing the marital peace. 


SARGEANT, J., in Kelly us. Proctor, 41 N. H. 
at page 142, said: 


‘“We believe that the true reason why a wife 
should not be allowed to testify either for or 
against her husband * * * has always been 
a sort of compound reason founded partly in in- 
terest, to be sure, and the identity of the per- 
sons, but partly also upon conditions of public 
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policy. We think that considerations of public 
policv—the fear of sowing dissension between 
man and wife, and of occasioning perjury * * 
are equally satisfactory reasons why they 
should not be allowed to testify in each other’s 
ftamor. itis tombe feared that * * * the 
wife would find herself called upon too often 
to choose between her duty to her God and the 
requirements of (not to say her duty to) her 


imshbamae * *~ *,” 


Therefore when the reasons for this common law 
rule are removed, and particularly the above men- 
tioned reason founded on public policy, should not 
the courts relax the strictness of its application? 


In other: words, is the beautiful, mystic garment 
of pax conjugalis of such great force that it protects 
White Slavers in their concubinage and prostitu- 
tion? Has not the previous gross violation of mari- 
tal duties precluded any such possible breach of 
marital peace that the law must privilege the testi- 
mony of either party? 


Legal precedents hold that the testimony of Is- 
ther Wood was admissible in the preliminary hear- 
ing of her husband for violation of the Mann Act, 
because it sounded in two of the well established ex- 
ceptions to the common law rule preventing a wife 
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from testifving against her husband. These are: 


(1) She has suffered personal violence, as Mr. 
Wigmore savs in his monumental work on Evidence, 
See. 2239: 


‘At common law in early practice the no- 
tion of an injury to the wife was not regarded 
as including much more than those corporal 
brutalities which satisfy most gross and elemen- 
tarv conceptions of wrong. But as times have 
gone on, more refining distinctions have been 
countenanced; especially under the statutory 
exceptions for crimes against the other, it has 
been possible for courts to take a broader view.”’ 


Under this section some courts have held adul- 
tery, incest and bigamy to be within the meaning 
of the statute avoiding the privilege. This is not 
necessary in federal courts under 24 Stat. L. 635, 


covering such eases. 


And (2) if the wife were not permitted to testify 
against her husband she would be continuously ex- 
posed without remedy, to his brutal treatment and 


personal injuries. 
See MR. JUSTICE BREWER’S statement in 


Bassett vs. United States, 137 U. S., at page 508, 
next last above quoted. 


J.D. MecPHERSON, D. J., in the ease of United 
States vs. Rispoli, 189 Ked., at page 273, said: 


Od 


“The court overruled the defendant’s objec- 
tion of privilege, and permitted the witness to be 
examined, on the ground that the offense 
charged was against the wife’s person as really 
as if the defendant were charged with threaten- 
ing to inflict physical violence, or of having 
actually struck her. In cases where the wife’s 
personal rights were concerned, the exceptions 
to the husband’s privilege should be benevolent- 
lv regarded, and the offense in question was es- 
sentially within the spirit of the long established 
rule that allows her te testify in protection or 
in vindication of her right to be secure in her 
person against threat or assault, even by her 
husband. ”’ 


The above case was one in which the defendant 
eharged with the violation of the Mann Act raised 
the question of his privilege to prohibit the wife 
from testifying against him. The case is on ‘‘all 
fours’? with the one at bar and is justified under the 


above mentioned and established exception to the 
common law rule. 


The consideration of this matter of privileged 
testimony is left with a quere unanswered because 
of lack of time for research. Can the appellent Co- 
hen, who is not the husband of the witness, claim 
that her testimony is privileged when used against 
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him, the appellant, in the absence of anv such claim 
on the part of her hubsand ? 


The essence of the privilege in the above com- 
mon law rule is to protect the confidence and con- 
jugal peace only, and thereby foster confidence. 
Wherein can the law feel any necessity in behalf 
of this stranger to the marital relation in privilee- 
ing this testimony ? 


Wigmore, *‘Evidence,’’ Sees. 2336-2340. 


LV. 
No Error in the Court’s Instructions. 


Both the instructions of the trial court assigned 
as errors seven and eight, dealt with the testimony 
of the wife against her husband and to the effect 
that this testimony was not privileged. These al- 
leged errors have been dealt with under the previous 
discussion and no further note need be taken there- 
of, except to conclude that the trial court made no 
error in its declaration of the law, but was sup- 
ported by a historic line of exceptions to the historic 
rule. 


V 
Miscellaneous Refutations. 


On page sixty-one of the brief of the appellant 


OO 


the act of congress known as the ‘‘ White Slave Act”’ 
is designated as and referred to as a ‘‘huge joke.’’ 
The same views were evidently entertained by the 
appellant at the time he counseled -Ksther Wood to 
commit the crime of perjury. The law may be a 
“Joke” to a police court practitioner or to one whose 
principal business is the defense of men charged 
with this, the vilest of crimes; but to the self-respect- 
ing, decent American citizen the law appeals as one 
enacted for the benefit of society, to prevent a lot 
of vultures from preying upon the necessities of 
unfortunate and ignorant women. The law which 
prohibits a vampire from living off the earnings 
of creatures of the under-world may be a ‘‘joke’’ 
to the appellant and his attorneys, who characterize 
it as such, but to the majority of American citizen- 
ship it appeals as a most fereeful weapon to be used 
in stamping out the most damnable, pernicious and 
unpardonable sin and crime; the law is not regarded 
as a “‘joke’’ by this office, and the presence of many 
immaculately dressed pimps and macquereaux in fed- 
eral prisons is a splendid testimonial that the law 1s 
not considered as a ‘‘joke’’ by federal judges and 
juries. The presence of such a statement as this 
in a brief, filed in one of the highest courts of the 
land, furnishes almost conclusive proof of the char- 
acter of the man in whose behalf the brief was writ- 
Ten. 
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There are so many inconsistencies and misstate- 
ments in the brief of the appellant that it will be 
impossible to call attention to all of them. A few of 
the most glaring, however, should not be passed 
without comment. 


On page sixty-six of the brief is the voluntary 
observation that the appellant walked into a trap set 
for him. There is no evidence to prove this asser- 
tion. What he did was to deliberately advise a 
woman to commit perjury. This is a favorite re- 
sort of police court lawyers, and it is regrettable 
that more of them are not caught at their nefarious 
practice and put in places where they can no longer 
prey upon the public and outrage the decenev of 
the profession they disgrace by their being asso- 
ciated with it. 


It is charged on page seventy that Esther Wood 
was released on $50.00 bail and that this is strong 
evidence that the government was very lenient with 
her, but the proof showed that she had already spent 
months in jail for a wrong for which she was not 
to blame, but for which the appellant was entirely 
to blame. It does not sound well for the appellant 
to speak of leniency being shown a criminal and to 
complain of the same. He stands convicted of the 
erime of subornation of perjury, a erime not only 
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against the laws of his country, but against the very 
oath that he took as an attornev. He is released on 
bail and the bail which he gave was easier for him 
to produce than it was for the prostitute, Esther 
Wood, to produce a bail of $50.00 after she had been 
in jail for months. 


On page seventy of the brief appears this glar- 
ing misstatement: ‘‘ With such witnesses and under 
threats of sending one of them to Lansing, the gov- 
ernment has pursued the appellant with unflinching 
zeal.’’ What the government has done is to insist 
that the attornev who advises a prostitute to com- 
mit the crime of perjury should not be permitted to 
longer disgrace the honest profession of law and to 
decline to admit that an attorney is privileged from 


prosecution. 


IN CONCLUSION, IT IS SUBMITTED that 
the appellant had a fair and impartial trial, before 
a fair and impartial judge and jury; that he was 
duly convicted, as he ought to have been; that the 
situation that now confronts him is not the result of 
anything other than his own deliberate, wrongful, 
base and dishonest act, as proven by competent wit- 
nesses at his trial; for these reasons the government 
insists that the verdict should be upheld and should 
receive the approval of this Honorable Court. 
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With the hope that this brief may be of some 
assistance Mm arriving at a just conclusion, it is 
Respectfully submitted, 


CLARENCE L. REAMES, 
United States Attorney. 


Rorsert R. RANKIN, 
Assistant United States Attorney. 


